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Message 


SINCERELY APPRECIATE the honor serv- 
ing president the Federation Insurance Counsel during the coming 
year. realize that responsibilities accompany this honor, and pledge that 
will perform the duties office the best ability. 

pleased report that the affairs the Federation, revealed 
the Twentieth Annual Convention, held Philadelphia August 25-27, 
1960, are good order every respect, and that last year was one our 
best years. 

The convention was outstanding success every way. are deeply 
indebted the individuals, committees and insurance companies which 
arranged contributed the excellent accommodations, programs, and 
entertainment and fellowship events, all which were most enjoyable. 
The arrangements for the children who accompanied their parents the 
convention deserve particular commendation. Those members who failed 
attend the convention missed many the benefits membership 
our organization. 

The Federation has 760 members private practice the United 
States, members private practice other countries, 159 attorneys 
offices insurance companies the United States, attorneys offices 
insurance companies other countries, and honorary members. 

Membership surveys disclose that are reaching the authorized limit 
800 attorneys private practice the United States, and that certain 
areas have reached passed their pro rata quota such members, but that 
few areas lack adequate representation. Efforts are continuing equalize 
the distribution members this class. 

The financial condition the Federation good. For the purpose, 
however, solving administrative problems, carrying out proposed 
projects and increase the benefits the Federation its members, the 
dues have been increased from $18.00 $25.00 per year, and the ad- 
mission fee new members has been increased from $10.00 $25.00, 
both increases effective January 1961. 

The duties the office Secretary-Treasurer the Federation have 
increased over the years, and presently much time and effort are required 
the performance the same. study being made the feasibility 
and practicality establishing permanent headquarters for the Federation, 
where its records can centralized and preserved, employing non- 
member executive secretary, and electing different members serve 
secretary and treasurer. 


The Federation will cooperate two ways with the Defense Research 
Committee the International Association Insurance Counsel. First, 
intend furnish plan for the establishment, each major city 
other appropriate geographical area, organization attorneys who are 
truth lawyers. will the purpose such local organizations 
coordinate the efforts and activities defense counsel combating the 
activities attorneys and organizations espousing the cause claimants 
personal injury matters and the procedures used representing such claim- 
ants. Secondly, expect furnish plan for the creation speakers’ 
bureaus furnish information concerning insurance companies, with par- 
ticular emphasis upon the defense personal injury suits, cities and 
areas where such bureaus not now exist. Speakers will made available 
speak professional groups, students law and medical schools, and 
perhaps civic and luncheon clubs, and other lay groups. The creation 
the local organizations defense counsel and the establishment speakers’ 
bureaus are closely related. 

primary objective during the year will encourage active par- 
ticipation affairs and activities the Federation more its members. 
this end, opportunity will given each member serve one 
more committees. There will appointments existing and standing 
committees. Also, number new committees will created, primarily 
related specific fields insurance law, such automobile, fire, life in- 
surance, etc. Members interested specific field law thus will have 
opportunity meet annual and mid-winter meetings and correspond 
with others interested the same field. Views, techniques and information 
can exchanged concerning specific subjects, with benefit all con- 
cerned. Further, these several committees will given the opportunity 
furnish recommend speakers panelists for programs our con- 
ventions and write procure articles major interest for our publica- 
tion, the Quarterly. Your full support this new program sought and 
will appreciated. 

maintain the high standing our Federation Quarterly and 
attempt improve the same, your contribution pertinent articles 
urged. Such articles may your own those others which you feel are 
worthy publication. 

The organization the Federation Insurance Counsel Foundation 
recently was completed. expected that now will undertake objectives 
which will result benefits our members and the insurance industry. 

All members the Federation and their wives are cordially invited 
attend the mid-winter meeting and the annual convention. The mid- 
winter meeting will held March 2-4, 1961, the new Royal Orleans 
Hotel the French Quarter New Orleans, Louisiana. The next annual 
convention will Chicago the. Drake Hotel, August 2-4, 1961. 


Plans already are progress for these meetings, and now appears that 
they will the best-attended ever have had. 

conclusion, wish state that the desire your Board 
Governors and officers that the affairs the Federation conducted 
accordance with your wishes. Your views and suggestions will appre- 


ciated and respected. 
WILLIAM GILLEN 


ANNOUNCEMENT 


WILL HELD 


THE NEW 


ROYAL ORLEANS HOTEL 


New Orleans, Louisiana 


March 2-4, 1961 


The Annual Convention 


COOL, sunny weather held forth 
Philadelphia during the first three days our Twentieth Annual Con- 
vention, headquartered the air-conditioned Bellevue-Stratford Hotel 
from Wednesday, August through Saturday, August 27. 

The opening event after registration Wednesday afternoon was 
lovely reception and buffet supper the lawn the old Belmont Mansion 
Fairmount Park, given our genial Convention Vice-Chairman and 
Past President, Harry LaBrum, and his wife, Catharine. Chartered 
buses provided transportation and from this beautiful spot high the 
bluff above the Schuylkill River. Several miles the distance the fascinat- 
ing skyline downtown Philadelphia shone brightly the evening sun- 
shine. Later, dusk approached, the tall buildings became silhouetted 
against the darkening sky, and one one the buildings lighted until 
darkness came, the entire skyline was ablaze like fairyland light. 
Below, along the river, never ending ribbons light sped along the park- 
way drives. All this provided perfect for enchanting 
opening our Convention. 

Thursday morning the Honorable Vincent Carroll, President 
Judge the Court Common Pleas No. Philadelphia County, 
gave rousing, times most amusing, welcome Philadelphia, 
responded Harry LaBrum. The business session followed, 
featuring speech Morgan Woods the Claims Division the 
Association Casualty and Surety Companies, New York City, the 
subject, the Fraudulent Claims This was followed 
lively panel discussion the Insurer for Verdicts 
Excess Policy moderated James Dempsey White Plains, 
New York. Panel members were Carl Wymore, Vice President Employ- 
ers Reinsurance Corporation, Kansas City, Missouri; Wilfred Lorry 
Freedmen, Landy Lorry, Philadelphia; and David Green, President 
Motor Club America Insurance Company, Newark, New Jersey. 
Departing from his prepared text, Mr. Lorry, plaintiffs’ attorney, 
strongly criticized the tactics insurance companies, their adjusters and 
counsel, refusing settle what termed legitimate claims with proven 
damages. extemporaneous reply was given David Green the 
waning moments over-extended morning session. 

While the pyrotechnics were being displayed the opening business 
session, Mrs. Lowell (Mary) Knipmeyer, wife our President, was 
hostess morning coffee for the ladies attendance. 
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The Thursday luncheon, attended all members and their wives, 
was held the dignified inner sanctum the staunch Philadelphia 
Republicans’ Lincoln Hall the Union League Club. special dispen- 
sation, Philadelphia’s Democratic Mayor Richardson Dillworth appeared 
and gave short welcoming address. The event the luncheon was 
the presentation this year’s Federation Award Harold Glenn Evans, 
President American Casualty Companies, Reading, Pennsylvania, 
last year’s awardee, Bruce Palmer, President the Mutual Benefit 
Life Insurance Company, Newark, New Jersey. account this presen- 
tation and Mr. Evans’ address appear elsewhere this issue. 

The Pennsylvania Dutch dinner Thursday night the hotel was 
quite ball. Each man was given false black beard, black derby and 
red bandanna hankerchief wear all evening. The ladies wore brightly 
colored plastic aprons and bonnets. Entertainment was provided 
band. The menu was German, and served typical German 
style three main meat courses—sausages, ham, chicken—topped two 
kinds pies sitting temptingly the center each table. 

Friday morning’s business session consisted explanation 
Court Administrator and the Results this System used New 
given the Honorable Thomas Schettino, Justice the Supreme 
Court New Jersey. This was followed panel discussion 
“Judicial led George Woodliff Jackson, Mississippi. 
Panel members were Abraham Harkavy Harkavy Lieb, Newark, 
New Jersey; Carroll Heft Heft Coates, Racine, Wisconsin; and 
John Gordon Gearin Koener, Young, McCullough Dezendorf, 
Portland, Oregon. 

The men attended luncheon Friday which the Honorable 
Francis Smith, Insurance Commissioner the Commonwealth 
Pennsylvania, spoke needed insurance legislation his state. was 
followed Lowell Knipmeyer who delivered his presidential address. 
Meanwhile, the ladies were enjoying luncheon and style show put 
Bonwit Teller. 

Some members enjoyed the afternoon the Philadelphia Country 
Club swimming playing golf. Other members went shopping, sight- 
seeing took special buses for drive through Fairmount Park and tour 
colonial homes. 

Later the evening all members were transported the Philadelphia 
Country Club buses whose drivers seemed know little more the 
Club’s whereabouts the Pennsylvania hills than the buses’ occupants 
from far off cities and towns. Through winding residential streets and 
suburban areas, past cemeteries and into deadend streets those huge city 
buses rolled, sometimes doubling back their routes, ever search the 
trail the Country Club. Finally, with two buses seemingly hopelessly 


lost, story from the Bible was re-enacted when small boy along the 
roadside directed the drivers the correct road—‘‘and little child shall 
lead (Another busload was lost for nearly three hours during the 

Nonetheless, all our members and wives managed arrive time 
enjoy the cocktail party honoring the Federation officers and Board 
members, followed most attractively served and delicious buffet 
dinner, and then dancing. 

The Saturday morning business session consisted discussion the 
relative merits and limitations device for 
measuring nerve damage muscles, particularly with respect substan- 
tiating the exaggerated whiplash injury. This presentation was made 
Dr. William McLean, Neurologist and Pediatrician Jefferson Hospital 
Philadelphia, and Dr. Martin Blacker, Chief Orthopedic Surgery 
St. Mary’s Hospital Philadelphia. 

Federation business session following this presentation resulted 
adopting several amendments our By-Laws: raising annual dues, begin- 
ning 1961, $25 cover increased costs operating the affairs 
the Federation; increasing entrance fees for new members $25; increasing 
the Board Governors nine members, four elected each year for 
two year terms; creating voting rights for current officers Board meetings, 
providing for additional meetings the Board Governors and making 
the mid-winter meeting all-member function; changing certain com- 
mittee memberships and making other minor changes. The election the 
officers and Board members shown the beginning this issue was 
accomplished, and the site the Mid-Winter meeting for 1960-61 was 
selected and will held the new Royal Orleans Hotel the heart 
the French Quarter New Orleans, Louisiana March 2-4, 1961. The 
next annual convention was announced being held the Drake Hotel 
Chicago, August 2-4, 1961. 

Sightseeing tours historical Hall, Car- 
penters Hall, Christ Church and the Betsy Ross home—occupied the interest 
most members Saturday afternoon. 

Saturday night there was cocktail party honoring the newly elected 
officers and Board members and banquet which band provided enter- 
tainment, followed floor show and dancing. The retiring officers 
were presented with plaques appreciation for their loyal services, 
was the Editor the Quarterly. 

Each morning the convention the officers and Board members and 
key committee chairmen met for breakfast sessions transact the internal 
business the Federation. The Federation Foundation was launched, 
and story this appears this issue. 


great deal thanks and appreciation due the Philadelphia Con- 
vention Committee. Chairman Edward German and his wife, Jane, 
worked tirelessly arrange for the convention and attend the daily 
details, including entertainment features for nearly fifty children mem- 
bers attendance. Many thanks are due Harry LaBrum and his wife, 
Catharine, for their lovely supper party the opening night and for assist- 
ing arranging the entertainment features the convention. Thanks 
are also due John Diemand and the insurance companies who hosted 
our members throughout the convention the Pennsylvania Hospitality 
Suite. 

the band played and the stroke midnight tolled Saturday, 
the Twentieth Annual Convention passed into history, being the con- 
sensus our members that was one the most enjoyable and pleasant 
conventions have had, and the members are looking forward renew- 
ing their friendships New Orleans and Chicago next year. 


Chicago fireman injured while fighting fire hotel negligently maintained 
the lessees violation city ordinances has right action against the landowner and 
lessees invitee the premises. Secondly, was decided that the wife the injured 
fireman could recover for loss consortium due the negligent injury her husband. 
Dini Naiditch, 168 N.E. (Sept. 29, 1960), U.S. Law 
Week 2155 (Oct. 11, 1960). 


The Texas Supreme Court has recently upheld double indemnity awards heirs 
accountant who died brain clot several days after watching fire destroy his office. 
The court concluded that there was causal connection between the anxiety occasioned 
from watching the fire and the subsequent death from the cerebral arterio-thrombosis. 
Thus, recovery was had under the double indemnity provisions two life insurance 
policies for death result injuries effected only through external, violent and 
accidental Simmons Pan American Life Ins. Co. and Continental Assurance Co., 
337 S.W. (Oct. 1960). 


you get eye-catching decision your jurisdiction, please send digest 
the Editor.] 


The Federation Foundation 


CHARTER for the Federation Insurance Coun- 
sel Foundation was issued the Secretary State Texas June 13, 
1960. The Foundation was organized under the Texas Non-Profit Cor- 
poration Act. The purposes the Foundation are stated Article Four 
the Articles Incorporation follows: 

purpose purposes for which the corporation organized are 

carry the following education, literary, scientific and charitable 

purposes any them: 

(a) promote the study insurance law and research therein, the 
dissemination knowledge thereof, and the continuing educa- 
tion lawyers and other interested parties the field insur- 
ance law and practice; 


(b) publish and distribute addresses, reports, treatises and other 
legal works pertaining insurance law and practice; 


(c) acquire, maintain and preserve insurance law library and 
research 

provided, however, that part the net earnings the corporation 

shall inure the benefit any private member individual, and 

provided further that substantial part its activities shall involve 

the carrying propaganda, otherwise attempting influence 


By-Laws for the Foundation were adopted the members the 
Foundation meeting held Philadelphia August 28, 1960. 
Article Section the By-Laws provides: 

The membership this corporation shall consist all 
past Presidents and all persons who from time time are current 
officers and members the board governors the Federation 
Insurance Counsel, all whom shall members the Federation 
Insurance Counsel. Any member who ceases current officer 
member the board governors the Federation Insurance 
Counsel, member the Federation Insurance Counsel, the 
case may be, shall cease member this 


II, Section creates the Board Directors the Foundation 
follows: 

term office, and qualifications. —The number directors 

initially shall fourteen (14), but the number directors may 


13] 


increased decreased (providing that such decrease does not shorten 
the term any incumbent director) from time time amend- 
ment the by-laws, provided that the number directors shall 
never less than 


The Board Directors elected the meeting August consists 
each the past Presidents and the current President, total fifteen. 
Article III, Section provides for the officers President, Vice-Presi- 
dent, Secretary and Treasurer. Section sets out their qualifications 
follows: 
Election and Term Office. The officers the 
corporation shall members the corporation, and shall elected 
annually the board directors its regular annual meeting. Each 
officer shall hold office for the term one year, and until his successor 
shall have been elected and qualified. Vacancies may filled, new 
officers created and filled any meeting the board 


The officers who were elected for the ensuing year the meeting 
August are: 
President—Lowell Knipmeyer, Kansas City, Missouri 
Vice-president—George Woodliff, Jackson, Mississippi 
Secretary-Treasurer—L. Clayton, Houston, Texas 


The registered agent and registered office the Foundation are: 
Clayton, American General Insurance Building, Houston Texas. 

Credit due the Federation Foundation committee which has worked 
this project for the last two years. The incorporation the Founda- 
tion was handled Thomas Weatherly and his firm, Vinson, Elkins, 
Weems Searls, Houston. Background information the Foundation 
may secured reading the article Federation 
the Spring, 1959 Issue the Federation Quarterly (Vol. No. 
written Ralph Becker, the then chairman the Foundation Com- 
mittee. 

behooves the members the Federation support the Foundation. 
Initial funds have been provided some its members, and its Officers 
and Board and Directors are planning projects for the Foundation which 
will merit the generous support all Federation members and other inter- 
ested persons. 

You will hearing more about the Foundation from time time. 
committee was appointed Philadelphia prepare and circulate 
explanatory brochure the Foundation. This will distributed our 
members. 


The Court Administrator and the 
Results this System Used 
New Jersey 


PEOPLE New Jersey voted for new con- 
stitution 1947 which became effective January 1948, except the 
Judicial Article which became effective September 15, 1958. established 
entirely new judicial system. the same date the Supreme Court 
adopted new rules practice and procedure. The Legislature special 
session passed many statutes implementing the Judicial 

The Administration Office the Courts was established Sep- 
tember 15, 1958, pursuant Article VI, Section VII, par. the 
Constitution 1947, implemented Chapter 354, Laws 1948. 
Generally, acts clearing house for great variety inquiries from 
judges, lawyers, officials and the general public with reference the 
courts and the rules practice and procedure. Specifically, the legislation 
establishing the office quite comprehensive. 

12-3 provides: 

director shall, subject the direction the chief justice, 
perform the following functions: 

(a) Examine the administrative methods, systems and activities 
the judges, clerks, stenographic reporters and employees the 
courts and their offices and make recommendations the chief justice 
with respect thereto. 

(b) Examine the state the dockets the courts, secure in- 
formation their needs for assistance, any, prepare statistical 
data and reports the business the courts and advise the chief 
justice the end that proper action may taken. 

(c) Prepare and submit budget estimates state appropriations 
necessary for the maintenance and operation the courts and make 
recommendations with respect thereto. 


Associate Justice the Supreme Court New Jersey. Address before the Twen- 
Annual Convention the Federation Insurance Counsel Philadelphia 
August 26, 1960. 
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(d) requests for appropriations permission spend, 
request officer for the supreme and superior courts and, approval 
officer, approve and sign all encumbrance requests and statements 
indebtedness behalf said courts. 

(e) Make necessary arrangements for accommodations for the 
use the supreme and superior courts and the clerks thereof and 
for the purchase, exchange, transfer and distribution equipment 
and supplies for said courts and clerks. 


(f) and collect statistical data and make reports 
relating the expenditures public moneys, state, county and 
municipal, for the maintenance the courts and the offices con- 
nected therewith. 


(g) Examine, from time time, the operation the courts, in- 
vestigate complaints with respect thereto, and formulate and submit 
the chief justice recommendations for the improvement thereof. 


(h) secretary the judicial conference held pursuant 
supreme court rules. 


(i) Attend such other matters may assigned the 
chief 


basic task the collection and publication statistics pertaining 
the work the various courts. 

mobile judicial system such New Jersey’s, necessary 
have accurate and up-to-date information what the various judges are 
doing and the status the calendars every court. Such information 

Each trial judge, with the exception the judges the Municipal 
Courts, submits weekly report showing the number hours held 
court each day, the matters heard and their disposition, and noting spe- 
cially any cases motions which decision has been reserved. copy 
each judge’s weekly report goes his Assignment Judge and brief 
summary all the reports prepared each week the Administrative 
Office for the information the Chief Justice. Care must exercised 
the use the reports. Valuable the information obtained from 
them may for certain purposes, the reports cannot fairly used for 
purposes comparing one judge’s work with There are en- 
tirely too many variables present make the results reliable. 

The clerk the Appellate Division submits weekly report the 
Administrative Office showing the work accomplished during the term 
date, the status all pending appeals, the number opinions filed 
each judge, notation how many each has outstanding and pro- 
jection the calendar indicating how many appeals can expected 


ready for argument during the next several months. addition, 
each month the clerk prepares report those appeals which have been 
pending for more than six months, indicating any special reasons why 
the perfection these matters has been delayed. Copies these reports 
the presiding judge each part the Appellate Division and 
the Chief Justice. 

The clerks the trial courts, other than the Municipal Courts, report 
monthly the Administrative Office the calendars their respective 
courts, showing the number cases added the calendars during the 
month, the number disposed of, and the current status those still 
pending, together with certain other information the manner 
disposition and the types cases. These reports are compiled into 
monthly summary showing the status the calendars each court 
every county the state together with comparison the status the 
corresponding time the preceding year. Copies the summary are 
mailed all the judges and court clerks. 

addition, the Administrative Office prepares special memorandum 
for the Chief Justice relative the status all calendars. this 
monthly summary and report that provides the basic information useful 
connection with the temporary assignment judges the Chief 
Justice. 

The judges the Municipal Courts report monthly the Admin- 
istrative Office regarding the volume traffic and non-traffic matters 
handled, the sentences imposed and monies taken way fines, and 
costs and forfeitures during the period. Every three months report 
submitted accounting for the issuance and disposition the uniform 
traffic violations tickets. These reports are cross-checked periodically with 
reports required statute submitted the Division Motor 
Vehicles the disposition each traffic case, and are assistance the 
Administrative Office its program for the over-all supervision the 
administration the Municipal Courts. 

Annually, the court year August 31, the Administrative Office 
compiles comprehensive report the work all the courts. This 
report most helpful for long range purposes, such determining the need 
for additional judgeships particular courts counties, for evaluating the 
merit various procedures designed expedite the flow litigation, and 
for providing general background information essential for the evaluation 
existing proposed legislation pertaining the courts. 

Reliable statistics the work the courts are indispensable for intel- 
ligent administration. Such information often more reliable than subjec- 
tive impressions obtained personal observation, even judges and 
lawyers actively engaged litigation. 
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ASSIGNMENT JUDGES 


One the most important and sensitive duties the Administrative 
Office assist the Chief Justice the assignment judges. These 
assignments are several distinct types. 

Superior Court judges, appointed from the State large, are assigned 
the Chief Justice sit the Appellate, Chancery Law Division, 
and particular counties. These assignments are customarily made 
the time judge’s original appointment, and thereafter, annual 
basic except where turnover personnel requires interim changes. The 
Administrative Office furnishes the Chief Justice with information the 
work loads the various divisions and counties. The assignments are 
made after careful consideration all these pertinent factors. 

Other assignments judges the Superior, County and District 
Courts are made the Chief Justice temporary basis, usually for 
periods one four weeks. This shorter period necessary order 
adjust for temporary variations work loads, cover for extended 
absences due illness vacancies, substitute for judge unable 
sit particular case reason disqualification. After discussing the 
situation with the Chief Justice and matter routine, these assign- 
ments are generally worked out the Administrative Office after check- 
ing the status the calendars with the Assignment Judges the various 
counties and courts. 

From time time the Chief Justice called upon make assign- 
ments for other purposes. Principal among assignments Supe- 
rior County Court judges the Municipal Courts, generally for the 
purpose designating acting magistrates, assignments for the handling 
urgent matters during the Christmas, Easter and summer vacation 
periods. the case with most assignments, the necessary arrangements 
are made the Administrative Office and appropriate orders are then 
prepared for the chief justice’s signature. 

The assistance which the Administrative Office has been able give 
the Chief Justice the matter assignments has permitted him make 
full use his broad powers this area, thereby giving New Jersey 
mobile and flexible judiciary fact well theory. 

the above quoted statute the Administrative Office has been given 
responsibility for handling the fiscal and business affairs the state courts, 

The office prepares and submits two separate budget requests for state 
appropriations. One budget covers the salaries and other expenses incident 
the maintenance and operation the Supreme and Superior Court and 
their respective clerk’s offices, the Standing Masters, the Board Bar 
Examiners, the Judicial Conferences, and the Administrative Office itself. 
second budget submitted for state aid the counties way 
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partial reimbursement for the salaries county court judges and court 
reporters (all whom are initially paid the counties), and certain 
other miscellaneous items. The preparation and submission these budgets 
necessitates appearing the budget hearings before the Director Budget 
and Accounting and, when circumstances require, before the Joint Appro- 
priations Committee the Legislature. 

the request and approval agency for the state’s judicial branch the 
Administrative Office also has control over all expenditures appropriated 
funds and responsible for the maintenance adequate books account 
and other records with respect thereto. All persons the state judiciary 
are the payroll submitted biweekly the Administrative Office. 
makes arrangements for maintaining, supplying and equipping courtrooms, 
judges’ chambers and clerks’ offices for the Supreme and Superior Court. 
With courtrooms office space twelve different cities throughout the 
state, addition the substantial space occupied the State House 
Annex Trenton, and with forty-five judges and one hundred ninety- 
five other employees presently employed, the amount detail involved 
this work considerable. 

The Administrative Office manages money paid into the Superior 
Court connection with pending litigation, principally condemnation 
proceedings. statute, the Chief Justice the trustee these funds, 
the principal amount which has varied recent years from five 
twelve million dollars with about 4,500 active accounts being outstanding 
any one time. Acting for the Chief Justice, the Administrative Office 
maintains the necessary books account and, with the advice Invest- 
ment Advisory Committee provided for court rule, arranges for the 
investment the fund. Out the income from interest investments 
the state reimbursed for all expenses incident the operation the 
fund (including bookkeepers’ salaries and auditing fees), and interest— 
currently the rate 3%—is credited semiannually all accounts 
over $200 which have been deposit for six months more. 

The responsibility the Administrative Office with respect the 
fiscal affairs the courts financed the county and municipal levels 
differs from that the state level. the local courts, its function 
limited reviewing the annual audits made under the auspices the 
Division Local Government, and collecting information relative 
the cost operating the courts. 

The other major activity the Administrative Office supervising 
the court clerks and other supporting personnel the courts. directly 
responsible for supervising the work the seventy-two full-time official 
court reporters appointed the Supreme Court, and for the appointment 
additional reporters—either salaried per diem basis—as are 
necessary cover all the courts general jurisdiction throughout the state. 
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While the court reporters are initially paid the counties where their serv- 
ices are performed, accurate records their work must kept the Ad- 
ministrative Office, since periodically refund made the counties for the 
major portion their court reporting expenses. Attention must also 
given making certain that court reporters file transcripts promptly 
that appeals will not delayed judges and attorneys inconvenienced. 
When occasion requires, the Administrative Office may relieve reporter 
his duties and provide substitute, his expense, assure the timely 
filing transcript. 

effectively discharge its responsibilities this area, the office 
requires each reporter file weekly report his activities. addition, 
each reporter supervisor required file report regarding the assignment 
all reporters under his jurisdiction. From these reports the office can 
provide attorneys and litigants with the name the appropriate court 
reporter from whom transcript can secured. 

increasing amount time being spent the staff the Admin- 
istrative office supervising and assisting the administration the 501 
Municipal Courts throughout the state. The office has regular program 
for their periodic audit and inspection which all aspects court’s 
operation—except, course, judicial decisions—are reviewed and all pos- 
sible assistance given the judges and court clerks the interest im- 
proved administration. The office has prepared, and has recently revised, 
comprehensive manual for the guidance Municipal Court personnel cover- 
ing all phases that court’s organization and administration. Also, 
monthly bulletin published calling attention the latest court decisions, 
statutes, administrative directives and other matters particular interest 
municipal court personnel. Where necessary, representatives the Admini- 
strative Office will meet with local officials effort secure improved 
facilities needed clerical assistance for court, and frequently will also 
call upon the Assignment Judge the county which the court 
located for assistance. 

The publication court opinions another responsibility the 
Administrative Office the Courts. Copies all written opinions are 
required rule filed with the Administrative Office. While opinions 
the Supreme Court are all published, opinions the Appellate Division 
and the trial courts are distributed the Committee Opinions, 
which the Administrative Director member, for determination 
whether, according standards set the Supreme Court, they should 
approved for publication. Those opinions which are published, 
after editing for style, are then sent the publisher the official reports. 

cover the gap four five weeks between the filing opinion 
and its appearance the advance sheets, the Administrative Office prepares 
brief digest all opinions approved for publication which appears each 


week the New Jersey Law Journal. Moreover, all opinions approved 
for publication are promptly multilithed and copies sent every judge, 
with extra copies being made available without charge attorneys 
request. 

Apart from its many routine functions, the Administrative Office also 
undertakes special projects and studies wide variety subjects per- 
taining the courts. The following are illustrative its activities 
this area: state-wide survey the operation the legal aid program 
the bar associations and the court’s program for the assignment counsel 
represent indigent defendants charged with crime: preparing two 
manuals, one for the guidance the jury commissioners appointed the 
Supreme Court, and another for the guidance the Juvenile Conference 
Committees appointed the Juvenile and Domestic Relations Courts 
pursuant rule the Supreme Court; conducting studies the need 
for additional judges particular courts cowaties; and participating 
experiment, now being undertaken cooperation with Columbia 
University Law School’s Project for Effective Justice, determine 
objectively possible the effects the mandatory pretrial conference, 
and making comprehensive county county study probation services 
the state. 

The Administrative Office serves secretariat for the Judicial Con- 
ference, which holds two sessions annually, one the fall conjunction 
with the mid-year meeting the State Bar Association and the other 
the spring. Throughout the year the office works with the several com- 
mittees the conference, particularly the Committee Rules. Following 
the discussion the committee reports the conference its spring 
meeting, the Administrative Office assists the Supreme Court the final 
drafting any proposed rule amendments which are approved the 
Court. 

Not least among the functions the Administrative Office main- 
taining good public relations supplying information and investigating 
complaints with respect the courts. 

During the course year, numerous inquiries are received from 
persons groups, both within and without the state, seeking information 
regarding the operation our judicial system generally details 
particular case problem. Every effort made answer these inquiries 
fully possible, although, course, the office cannot give legal advice 
persons whose inquiries should properly have been directed their 
attorney. Whenever requested, the Administrative Office furnishes infor- 
mation the Legislature and the Governor concerning pending legisla- 
tion affecting the Also, newsworthy information about the 
operation the courts periodically released the press. Since the 
reorganization 1948, other jurisdictions have evidenced great deal 
interest the New Jersey judicial system, and the Administrative 
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Office has received visitors from many other states and foreign countries 
who are interested learning how operates. 

The Administrative Office peculiarly suited serve liaison 
between the courts and other departments and agencies government. 
Situated the capitol Trenton, relatively easy for the office 
take matters affecting the courts with officials the Division 
Motor Vehicles, the State Police, the Division Local Government, the 
Office the Attorney General and other state agencies having frequent 
contact with the courts. This not only saves considerable time for all 
concerned, but also permits the resolution many problems state- 
wide basis. 

addition the principal functions the Administrative Office 
that have been enumerated, there wide assortment miscellaneous 
duties which called upon perform, one which particularly 
burdensome but which, combination, consume considerable time. 

Typical some these duties are the maintenance files and the 
periodic check the status matters pending before the Ethics 
Grievance Committees appointed the Supreme Court each county; 
conducting special hearings and investigations disciplinary matters 
when directed the Supreme Court; prescribing under authority 
court rule the form for the submission papers appeal; and represent- 
ing the judiciary various committees conferences dealing with 
matters directly indirectly affecting the courts. 

short, the Administrative Office available all times assist 
the Chief Justice, the Supreme Court, the judges, other court personnel 
and attorneys throughout the state. The confidence which they have had 
the office amply demonstrated the frequency with which they 
have called upon for assistance. 

From the foregoing outline the work the Administrative Office, 
quite plain that the Administrative Office the Courts New Jersey 
functions primarily staff rather than executive policy-making 
capacity. 

The questions which generally, and quite naturally, follow any 
description the duties and functions the Administrative Office the 
Courts are, how large staff does have and what does cost operate. 
The answers are secret. 

The staff consists seventeen persons: five lawyers, and executive 
assistant fiscal and business matters, consultant probation, statistical 
supervisor, four bookkeepers, three stenographers and two clerks. The 
total annual cost operation approximately $120,000, which includes 
the cost managing the trust funds for which, previously noted, the 
State reimbursed. 

The Administrative Office New Jersey truly entitled public 


accolade! 


The Impact the Casualty Insurance 
Industry Recent Developments 
the Personal Injury 


NEWELL LusBy* 


DISCUSSION concerned with but one field 
the insurance business—liability insurance. Liability insurance de- 
signed protect the policyholder against loss arising out his legal 
liability others for injury the person property others. 

There are certain conditions precedent the establishment and main- 
tenance sound insurance venture. First, there must risk, and 
risk mean possibility loss which makes for certain insecurity 
the part the person who faces that possibility loss. Second, the 
relative probability loss occurring must predictable with reasonable 
accuracy. Third, the quantum the probable amount the loss must 
predictable with reasonable accuracy. Only can identify the risk, 
know the probable frequency loss and know the probable monetary 
value typical loss can predict the total economic loss suffered 
any given group people and formulate rates charges for insurance 
protection which give reasonable likelihood continued solvency 
that venture which willing undertake the risk. 

Let consider how these three conditions precedent apply the 
casualty insurance business. The essential element risk the liability 
insurance field the fact that our law imposes upon each certain 
duties, the breach which with resulting damage, places upon 
legal liability pay damages. are identify with certainty the 
nature the risk with which are faced there must reasonable 
stability the principles upon which the legal liability the insured 
established; the status the law must such that any given set 
circumstances may able predict that the insured probably will 
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will not held legally liable. the probability loss 
occurring, that is, the element frequency loss, must know that 
out any given number people who are faced with the risk 
possibility loss, certain number will fact found legally 
liable. Finally, the probable amount loss, can predict with 
reasonable degree accuracy only there stability the determina- 
tion the monetary damages which will assssed against those found 
legally liable. This but another way saying that must 
able predict with reasonable accuracy what judge jury will assess 
the damages the usual statistically average case. confront 
casualty insurance with radical changes the nature risks, radical 
changes the probability loss, radical changes amounts 
verdicts, importantly affect the foundation sound insurance venture. 

This final important consideration which must borne mind. 
Liability insurance operates insulate the buyer, the public, against loss. 
long this insulating barrier available, the public concerns itself 
but little with the heat and flame the far side the barrier; but 
the cost that barrier rises beyond the means any large segment 
the public, if, because inadequate rates, the insurance industry can 
longer make available the insulating barrier, the typical member 
the public will become aroused. will direct searching light upon all 
involved leaving him naked before the fires tort litigation. 
satisfied that metamorphosis the law its administration has placed 
upon him burden which beyond his economic capacity bear, 
will demand change the rules out which his burdens arise; 
finds that the theoretically available protection not fact available 
him, will demand similar change. Regardless the routes which 
may follow, the typical member the public will arrive the same 
destination, insistence that the law changed that longer 
exposed danger without protection. 

Now let move this matter recent developments the field 
personal injury litigation. Those you who have studied this subject 
know that there have been few changes the substantive law which 
properly may classed The developments with which 
are concerned are characterized common thread which even superficial 
research can establish running back through our law for half century. 
What has happened the recent past and seems continuing, 
acceleration these developments, speeding change, something 
which reminds some wild dance—the music becoming louder, more 
insistent its rhythm, its tempo increasing the dancers perform 
wilder and wilder gyrations, giving promise climax shocking all 
who observe. The opening notes the overture were sounded before the 
outbreak World War and they sounded against stage setting erected 


Roscoe Pound. January 1914 Roscoe Pound wrote article 
entitled End Law Developed Legal Rules and 
that article Pound traced the development the law torts. 
spoke first Archaic which the primary purpose the 
law was the substitution for private vengeance and private war system 
rules under which controversies could adjusted peaceably. was 
this era that the right compensation for injury done him 
the defendant was absolute and was not thing adjudicated 
contemplation the propriety the defendant’s conduct. Pound traced 
the development the law through its second stage, which called 
Strict which the end the law was certainty, 
which the manner which the state would interfere controversies 
between citizens was defined utterly hard and fast ways. The rules 
were inelastic and inflexible. Then Pound came the third stage 
the law—a stage liberalization, stage which has been characterized 
that equity natural law. said that the outstanding ideas 
this stage development the law were the identification law with 
morals, the conception duty, attempt make moral duties into 
legal duties, and reliance upon reason rather than upon arbitrary rule. 
Professor Malone Louisiana State University has said this develop- 
ment the law, was hailed scholars and lawyers the crowning 
triumph reason and morality towards which the common law had 
been groping for Pound then moved what charac- 
word satisfaction human wants and seems put the end 
law the satisfaction many human demands can. Today 
(1914) there strong and growing tendency revive the idea 
liability without fault. There strong and growing tendency 
where there blame ask view the exigencies social justice 
who can best bear the loss and hence shift the loss creating liability 
where there has been This was one the early recognitions 
the trend American law create liability without reference fault. 
the same time that Roscoe Pound was writing, another the 
great students the law, Jeremiah Smith, was writing the same 
subject.2 what has proved remarkably accurate prediction 
things come, Smith examined the problems arising out the then 
new workmen’s compensation laws. predicted that the incongruities 
between the common law and the workmen’s compensation acts would 


The End Law Developed Legal Rules and Doctrines, Harv. 
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lead ultimate abandonment the time-tested theories tort principles 
and that eventually the principles compensation regardless fault 
would extend themselves into all claims arising out accidents. Pro- 
fessor Smith doubted that there would direct and avowed abandon- 
ment the principles tort law; instead suggested that indirect 
means the courts could subtly alter the law. said, very liberal 
construction the res ipsa loquitur doctrine; broad view what 
constitutes prima facie evidence negligence; and inverting the burden 
proof (putting defendant the burden proving that was not 
negligent), the courts could far toward practically reversing the com- 

Have such changes fact come about? And so, how? There 
have been statutory changes the statement the duties the defendant; 
there have been the shiftings the burdens proof, perhaps most notable 
the application the doctrine res ipsa loquitur situations far 
removed from those which the doctrine was first applied. There has 
been court decision acceptance the view that determination 
the financial ability the defendant respond damages germane 
the adjudication tort liabilities. There have been, judicial in- 
terpretation, expansions liabilities which historically were recognized 
but restricted their application. And perhaps significant any- 
thing, there has been remarkable growth the reluctance judges 
hold that matter law given set facts fails satisfy the legal 
requirements liability. The corollary result has been that more and 
more cases are going juries. importance this phenomena was 
emphasized nearly thirty years ago Edmond Morgan, Jr., when 
said current forensic commonplace that very effective method 
destroying action unjust unpopular rule law, delegate 
its application the 

But you say these are generalizations and more than conclu- 
sions. You ask that give you evidence support the conclusions. 
Well, let look the evidence seen recent decisions. 

One the outstanding recent decisions the Bondex case. Bondex 
cement base paint used principally make masonry waterproof 
water-resistant. Plaintiff, twelve-year-old boy, was helping his father 
apply Bondex. the course the work, the boy’s eye came contact 
with the paint brush dripping with Bondex which was held his father. 
The paint caused loss sight the eye. action against the manu- 
facturer Bondex, was shown that the Bondex box were printed 
cautionary instructions the effect that the product contained cement 
and hydrated calcium oxide, which lime, and that the alkalinity the 
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product would irritating tender sensitive skins. affirming 
judgment for the plaintiff, the Supreme Court Missouri held that 
jury question was raised whether there had been negligent failure 
adequately warn the danger getting Bondex the eye.® 

Another case interest was typical bottle explosion case. The 
plaintiff had suffered personal injuries result the explosion 
bottled soft drink. that case the Supreme Court New Jersey, up- 
holding judgment for the plaintiff, sustained the application the doc- 
trine res ipsa loquitur even though the bottle had passed through other 
hands after leaving the premises the bottling 

For different type case let look one which perhaps well 
know this part the country, one involving the collapse derrick. 
The defendant manufactured oil drilling derrick. had been used 
for fifteen years without untoward incident when collapsed, injuring 
the plaintiff. For years the courts had followed Lynch International 
Harvester Co., Fed. 223, which had held that the safe employment 
equipment for five years precluded finding that the equipment was 
negligently manufactured. the trial court directed verdict for the 
defendant the ground that safe use the equipment for fifteen years 
negated any probability that had been negligently manufactured. But 
1958 the United States Court Appeals reversed the trial court and 
remanded for new trial, holding that prolonged safe use did not bar 

case another field was that Roux Oil Shampoo. The plaintiff 
sued the defendant manufacturer hair tint alleging that she suffered 
from periarteritis nodosa, inflammatory disease the arteries, the 
result allergic reaction certain coal tar derivative the de- 
fendant’s hair dye. The Supreme Court Missouri commented that 
this was first instance the history law medicine periar- 
teitis nodosa caused allergic reactions (the coal tar 
Yet the court affirmed judgment for the 

Particularly important emerging line cases which broaden the 
duties landowners and occupiers trespassers. Arizona have 
case involving injury three boys, aged 16. While hunting, 
two the boys trespassed upon the defendant’s land. that land 
they came upon magazine which explosives were kept. From that 
magazine they stole box dynamite detonator caps and removed 
from the defendant’s land. Later, with another boy, they set fire the 
caps and all three were injured the resultant explosion. The appellate 
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court held that the case properly fell within the attractive nuisance 
doctrine and that the landowner had duty foresee the actions the 

Another case illustrative this trend the law also came 
from the State Arizona. This was action father for the death 
his eleven-year-old son. The father worked for electrical coopera- 
tive. The boy frequently came the premises the cooperative meet 
his father. While the premises with the knowledge his father, the 
eleven-year-old boy undertook climb automatic circuit breaker. 
came contact with energized circuits and was killed. The appellate 
court, upholding judgment for the plaintiff, ruled that the jury properly 
applied the attractive nuisance doctrine the facts, and not only held 
that the defendant. should have anticipated that children might climb 
the circuit breaker point danger, but exonerated the father from 
contributory 

Pennsylvania there was case involving the drowning two 
children, aged and The City Reading had easement certain 
lands. Upon those lands there were dispersed the waters from the city’s 
storm sewer system. pool formed and the course the winter the 
water the pool froze. The two children, trespassers the property, 
out upon the ice, the ice broke and they fell into the water and 
were drowned. Affirming judgment against the city, the appellate court 
held that the city had negligently permitted dangerous condition 
exist land controlled, without seeking protect forseeable child 

Back the woods the country property which live there 
natural depression. Sometimes water gathers there the late fall and 
freezes the winter. Around most acres there are fences but 
have found impractical hold the fence line intact against hunters 
woodlot have more than posters prohibiting trespassing 
that area. must confess certain apprehension lest, unbeknownst 
me, children come through the woods from side which beyond 
vision, attempt cross the ice, and fall in. wonder—does society truly 
feel that should erect cyclone fence secure against this possibility 
trespass children? 

Another interesting case that arose Missouri; the plaintiff fell 
when stepped defective stone slab the defendant’s place 
business and suffered fracture the fibula the right leg. Some eleven 
months later after the cast had been removed, crutches had been used and 
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discarded, and the plaintiff had been advised bear weight the leg 
and ankle, while walking without the assistance crutches cane, 
stepped from the ground porch some seven inches above the ground, 
placed his weight the right ankle and the ankle failed. the resulting 
fall broke his left ankle. sued the defendant recover for the 
injury both ankles and verdict for the plaintiff was returned. 
judgment the lower court, the Supreme Court Missouri 
held that the evidence was sufficient support finding that the second 
fracture was natural and proximate consequence the same negligent 
act which caused the first fall and Parenthetically, 
may ask whether jury case arises every time this plaintiff hereafter, 
throughout the remainder his natural life, turns either ankle? Perhaps 
the statute limitations starts running anew each time there new 
injury allegedly arising out the original negligent act. 

And from Georgia have case involving injury infant. 
this case the infant’s father was going into bakery shop. decided 
that the smart way carry his nine-month-old child was his 
shoulders. entered the shop and walked his child into overhead 


electric fan. Action was brought against both the bakery shop lessee and 


the lessor the premises for the resultant injuries the child. The 
trial court sustained demurrers both defendants. appeal the 
intermediate appellate court reversed both demurrers. The case then 
went the Supreme Court Georgia which sustained the intermediate 
appellate court, holding that the circumstances the injured child was 
invitee. The case went back for trial before jury determine 
whether the defendant had extended this invitee the degree care 
which was 

California case—involving poliomyelitis. infant plaintiff was 
the victim bulbar poliomyelitis which first manifest itself some fifteen 
days after accident which had occurred the backyard the plaintiff’s 
home, premises rented the child’s parents from the parties defendant 
this action. These premises, along with others the immediate 
neighborhood, were served cesspools. The cesspools were relieved 
Some the sump water drained into the backyard the plain- 
tiff. The four-year-old child fell into the water. was shown that there 
are many ways polio may transmitted; there was showing that there 
was any polio virus the cesspool water into which the plaintiff fell. 
From judgment for the defendants the plaintiffs appeaied. The District 
Court Appeals California reversed, holding that there was presented 
jury question whether there was causal connection between 
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pumping the water the plaintiff’s land and the contracting polio 
the 

Another case involving the doctrine res ipsa loquitur. this case 
the plaintiff was injured when she fell from roller coaster amuse- 
ment park. Judgment originally was for the plaintiff, but intermediate 
appeal there was reversal. ultimate appeal, the intermediate appellate 
action was reversed and among other things, was held that res ipsa 
loquitur was applicable the case. far know, this the first 
time the doctrine res ipsa loquitur has been extended case which 
plaintiff fell from roller 

And then, course, there one the most widely discussed cases 
recent years—the cancerophobia case which arose New York. 
this case the plaintiff was suffering from bursitis the shoulder. 
the course the treatment for the bursitis, she received x-ray therapy 
from doctors who were the defendants this action. From the x-ray 
therapy she sustained radio-dermatitis. She consulted dermatologist 
who, after routine treatment, advised her have her shoulder checked 
every six months because the possibility that cancer might develop. 
Now the fact the plaintiff never developed cancer, but the basis her 
suit was that she became apprehensive about the possibility cancer. 
she brought malpractice action against the two doctors who had origi- 
nally treated her bursitis. The jury returned verdict $25,000 
which $15,000 was for the cancerophobia. Our highest court New 
York held that recovery for the mental suffering arising from information 
which the plaintiff received from the dermatologist was 
predict that the consequences this decision our distinguished Court 
Appeals will more far-reaching than any case reported recent 
years. 

this entire area actions based upon emotional disturbances per- 
haps the most notable case was the one involving the man whose ego 
was deflated. There was automobile accident out which there arose 
spectacular fire and serious injury several people directly involved. 
The plaintiff witnessed all this and had desire the assistance 
the injured people but was afraid their assistance. Out this 
fear grew most interesting law suit. This witness the accident filed 
suit and the theory his suit was follows: had always thought 
himself brave man but when this accident happened found out that 
was not brave thought was, and the sudden realization 
that was not brave came great shock him. was emotion- 
ally disturbed this realization and consequence this sudden 
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realization his own inadequacy embarked upon new way life. 
changed his job and went into new business field and even went into 
the field politics. was shown that doubled his income his 
new job but his medical witnesses testified that this pursuit new 
business ventures was but indication the depth the injury 
his ego and promised evil consequences follow. The Federal District 
Court allowed this case the jury and the Circuit Court 
Appeals 

And the final case which think truly unique one—the Liberty 
National Life Insurance Company case decided Alabama. that case 
the life insurance company issued policies the life two-and-a-half- 
year-old girl. The primary beneficiary was aunt, contingent bene- 
ficiary being the child’s mother. The aunt murdered the child. The 
father the child brought action against the life insurance company. 
Affirming judgment jury verdict $75,000, the Supreme Court 
Alabama held that there was presented question for the jury 
whether the life insurance company was negligent issuing life insurance 
policies the life the decedent which the beneficiary had in- 
surable interest, and that whether such negligence was the proximate 


the child’s death the hands the beneficiary was question 


for the jury. effect, the Supreme Court Alabama said that in- 
tervening criminal act may found foreseeable and foreseeable, 
failure foresee may form the basis action 

summarization the import developments such these was 
excellently given article written Wex Malone Louisiana 
State Malone said, America frontal attack upon 
the requirement negligence would not become necessary until have 
completely exploited the possibilities using the jury foil. cases 
where the plaintiff unable muster more than possible suggestion 
negligence, the court can nevertheless submit the case the jury and 
depend upon the jurymen ignore largely the issue fault, particularly 
the defendant insured otherwise able stand the loss reason 
his 

much for indications the changes concepts duties. Now 
let explore different class development, one having not 
directly with substantive rights the parties litigant, but development 
having with the tactical advantage which one party tort litigation 
may have. 

has not been many years since most agreed that disclosure 
that the defendant was insured was prejudicial the having proper 
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trial negligence action. generally was believed that evidence 
means protection against pecuniary loss which the defendant might 
have had relationship the merits tort case. Yet, less 
than eight states the defendant tort suit being required disclose 
pre-trial answer interrogatories the fact that has insurance 
and the limits his insurance coverage. California, Colorado, 
Kentucky, New Hampshire, Tennessee and Utah have required. The 
essential rationale running through these cases seems that liability 
policies inure the benefit every person who may injured the 
insured. this development, have the courts openly and frankly 
saying that they are longer interested only questions liability 
and damages, but are also interested the economic capacity the 
emergence concept that the decision negligence litigation should 
not based alone upon scrutiny the conduct the parties and the 
rules tort law applicable thereto. 

Other examples changes giving tactical advantages the plaintiff 
are found some interesting legislation recently enacted the 
states. the last session the legislature, the State Connecticut 
adopted law which provides that any release taken bodily injury 
case within fifteen days the date the allegdly tortious act voidable 
the option the releaser. Mark you well that the release not void- 
able was taken under circumstances out which there might arise 
reasonable presumption that the person taking the release had over- 
reached the injured party. This statute makes the release voidable simply 
the basis its having been taken within fifteen days the commission 
the act out which the injury arises. Anyone experienced the 
field negligence law knows that the great majority injuries arising 
out accidents are relatively minor and that the nature and extent 
the injury can readily determined shortly after the accident. many 
such cases, assessment liability and damages can made week 
ten days. Truly, are interested the prompt disposition 
claims, should accomplish quickly the disposition this class 
claims. think that very properly there may asked the question, 
the enactment this legislation motivated the public interest 
the selfish interest those attorneys who want assured 
adequate time get their hands prospective tort 

Another example this type legislation law passed North 
Carolina. That statute provides for the assessment attorneys’ fees upon 
any judgment less than $500. Interestingly enough, carries pro- 
vision for the assessment attorneys’ fees the defendant de- 
fendant’s verdict returned. Here again may not ask whether this 
legislation was sponsored one having mind the public interest, 
only giving the plaintiff tool for the harassment the defendant? 


Let look the State Vermont where now have the 
books law which provides that actions may not consolidated for 
trial except with consent all parties and this includes counter-claims. 
Can seriously said that the proponents this legislation are inter- 
ested simplifying the administration justice, that they are interested 
the prompt disposition controversies, that they are interested 
having before the court all evidence bearing upon the controversy? 
think not. think the proponents were interested only the preservation 
partisan advantage regardless the effect which that preservation might 
have overall the administration justice. quite certain that 
Vermont will see instances which each driver two-car collision 
will recover from the other. 

Moving now from the area legislative enactments, let examine 
some relatively recent developments trial techniques the field 
negligence litigation. the outset let say that have always believed 
that the proper function the jury determine questions fact 
and that questions fact are best determined the objective presenta- 
tion evidence. believe that the darkness which the search for 
truth conducted little light shed the flames passion and aroused 
emotion. Yet under the beguiling title 
have seen developed high art technique which candor must 
all admit has but one purpose and that the arousing the passions 
the jury. Any person qualified for jury service well aware what 
involved the amputation leg, yet see certain our colleagues 
the bar pointing with approval the much-publicized Melvin Belli 
act carrying into court for many days during the course trial, 
artificial leg wrapped piece butcher’s paper. see viewed 
with approbation the exhibiting color photographs unhealed 
wounds, and plastic and wax bodies. one author has said, 
juries, unversed the law, are hypnotized (these) 
they magnify their minds the culpability the defendant, and see 
him the perpetrator reprehensible honest man will 
debate the purpose this type evidence, yet find these techniques 
being approved. 

And then there another technique—a technique employing the 
blackboard. Blackboards may have their proper place the courtroom, 
but ask you: were trying case against you and response 
question witness elicited answer that was favorable cause, 
would you permit ask the question twice, three times, four 


Murphy, Observations the Future Insurance, Awards and Compensation, 
Remarks the Institute Personal Litigation, Southwestern Legal Foundation, Dallas, 
Texas, 1952. 


times, that the answer might reach the jury again and again? 
course you would properly would object. Now ask you 
distinguish principle between repeating the question and eliciting the 
helpful answer again and again, and writing the answer the 
blackboard and letting stand before the jury for five, ten, fifteen 
twenty minutes. submit that the principle the same, yet there are 
many who see impropriety placing evidence special damages 
blackboard and letting stand before the jury. 

Related this technique another one—the technique which 
plaintiff’s counsel assigns value each day week month alleged 
pain and suffering not yet experienced, each period anticipated 
humiliation because disfigurement physical limitation. This figure 
presented the jury with the request that used the basis for 
determining the total damages which should given the plaintiff. 
have always thought that was proper argue the jury only those 
matters which have been put evidence. You could not get into evidence 
testimony relating the per diem value pain and suffering humilia- 
tion and yet see this development the law, the condoning this 
device get into the minds the jury something which there 
evidence the trial. 

One final development tort litigation the development the 
pre-trial conference. Most thinking people see the wisdom pre-trial 
conference which narrows the issues tried, but all too many 
jurisdictions today, pre-trial conferences have degenerated into bargain- 
ing arrangement which plaintiff and defendant appear before judge 
who might better called chief Chiefly interested 
how much has been offered and how much demanded, the judge under- 
takes close bargain. Has the art advocacy become rare that 
the bar would now ask this the bench—that become black-robed 
hagglers the market place? And will the bench long continue 
conduct itself? 

these things which I’ve spoken constitute radical changes the 
nature the liability risk which industry would insulate you against, 
and they threaten not only industry but the very foundations 
tort law know it. Listen Flemming James Yale University 
Law School: one seriously questions that one major trend 
American tort law today towards greater assurance compensation 
accident victims. obvious that the fault principle—the insistance 
that there negligence something worse basis for liability— 
stands barrier thorough-going system compensation acci- 
dent cases. not surprising, therefore, that recent times have witnessed 
growing dissatisfaction with the limitations the fault 


and increasing number exceptions and distortions it. This 
process erosion now well under 

One development which have not discussed that increase 
the cost disposition the individual claim. All who are interested 
negligence law know that claim costs have increased spectacularly the 
last ten years. When NACCA started publication its journal its editors 
evidently decided that verdict $50,000 more was sufficiently 
unusual that special note should made because devoted special 
section its publication such cases. Now, such recoveries are fairly 
commonplace. Today must get well six digits before begin 
attract particular attention. And the end doesn’t seem sight. 
Anyone the negligence field must know that verdicts directly affect 
the settlement value cases which are not tried. the verdict which 
the yardstick against which the unsettled claim measured. pre- 
tend that verdicts not affect losses and that losses, turn, not 
affect insurance rates just can’t change the facts. What 
are the facts? Don’t take word—look the facts published 
the New York Insurance Department.? The largest—and perhaps from 
the public interest standpoint the most important—liability line today 
the automobile bodily injury line. The New York State published 
figures show that the combined stock and mutual aggregate countrywide 
results this line for the last three calendar years were follows: 


Year Underwriting Loss 


That measure the economic implications the changes 
have discussed. There limit the capacity any industry absorb 
such losses. And there limit the economic capacity the buyers 
insurance absorb such losses. any wonder that alternative 
methods dealing with the personal injury case are arousing more and 
more interest? 

Which brings final point. fact that the develop- 
ments which have discussed here have combined make recent years 
among the most critical ones the casualty insurance industry has ex- 
perienced. Knowing that cannot indefinitely face present conditions 
and continue provide the insulating barrier protection which the 
public needs under our traditional system tort law, have tried 
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tell the public what happening. have attempted discharge our 
obligation inform the people whom have provided protection, 
and, amazement, have found that our most zealous adversaries 
are lawyers. From coast coast and from border border there has 
come from spokesmen for the organized plaintiffs’ lawyers deluge 
articles and speeches designed discredit the insurance industry. Ad- 
dressing the public, the bench and their fellow lawyers, these lawyers 
have said that the insurance industry have deprived the public 
that which due, that have concealed our true financial position, 
that are making profits when claim losing money, that if, 
fact, are losing money certainly not because the changes 
the law, trial techniques higher awards. 

Let give you from the press some examples the things which 
speak of. ask you consider them dispassionately, objectively, and 
ask yourself whether these statements are true and the public interest. 

Iowa insurance people were trying explain the public why 
their insurance rates were increasing. NACCA Law Journal accurately 
described the activity make the audience conscious 
the fact that automobile insurance regulated the number auto- 
mobile accidents their own streets, their own communities and the 
cost those accidents settlement and jury verdicts reflected the 
local rate repeat—I characterize this accurate description 
the activity. This activity was branded NACCA Editor James 
McDowell, Jr., Iowa, and complained bitterly 
the State Insurance 

1957 the Superintendent Insurance Florida granted rate 
increase Dade County. For this, according the press, was accused 
publicly Mr. Perry Nichols Florida, then National President 

The figures published the New York Insurance Department 
show that 1957 the insurers writing automobile bodily injury in- 
surance suffered aggregate underwriting loss that line business 
over $200,000,000, yet January, 1958, Mr. Albert Averbach 
New York State, formerly Governor the Second Circuit NACCA, 
wrote insurance rates the public should made aware the 
true facts that such increases needed the present time are due in- 
creases administrative costs and not charged because high 


jury 
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1958, Henry Arnold Peterson, member the NACCA Board 
Editors from the State Washington, addressed the Tacoma, Wash- 
ington, Bar Association. reported have said, for insur- 
insult the courts this state try blame high verdicts for 
insurance rate 

Writing for the publication the New York State Association 
Plaintiffs Trial Lawyers April, 1959, Mr. Joseph Rudell said, 
large verdicts responsible for increases insurance premiums and 
are juries blame for losses incurred some insurance companies? 
The answer definitely and the claims the insurance companies 
that effect are just much hogwash.”’ 

And West Virginia last summer there were rate increases for 
automobile insurance. the daily press Charleston, West Virginia, 
member the Board Governors the West Virginia Plaintiffs Bar 
Association, Mr. John Lane, reported saying that insurance 
company figures are misleading. matter how many screams you 
hear from (insurance companies) their assets are multiplying. Why? 
It’s simple. They don’t declare the earnings motorists’ money they 
collected and 

Mr. Lane and his friends who echo him, say that statements 
insurance companies are published form and detail prescribed 
state regulatory authorities. The comprehension them may well 
beyond the abilities self-appointed experts like Mr. Lane, but they 
misleading. The detail their disclosure overwhelming, but 
they are not misleading those qualified analyze them. And for 
the matter earnings investments, one question. for reasons beyond 
the control policyholders, our investment return declines, should 
increase the corollary asking that investments gains offset 
underwriting losses. 

And one last quotation—On August 14, 1959, Mr. Alfred Julien, 
retiring President NACCA, said the NACCA convention assembled 
Miami, ““Through numerous speakers and articles are telling the 
public that verdicts have impact the premium dollar which 
only 51% goes the payment 

Where Mr. Julien got his figure 51% don’t know, but know 
that reference government-published figures could have found 
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that the automobile bodily injury incurred losses for stock companies 
1958 was 66.9% the premium earned and that expressed dollars, 
the incurred losses were over $145,000,000. 

But let stand back from this disordered scene and look for some 
discernible pattern, some evident path along which the characters are 
moving. the picture see broadening concepts duties placing 
upon the defendant ever greater responsibility for the welfare his 
neighbors and strangers well. see well-organized, articulate army 
lawyers bearing the lance the plaintiff, zealously pressing still heavier 
burdens upon the shoulders the defendant and demanding greater and 
greater retribution. Between the defendant and the plaintiff there stands 
the casualty insurance industry, the bearer the shield which the 
defendant has protected himself against the economic loss which the 
plaintiff has him. The insurance industry warns insistently 
that cannot long continue bear the shield the face the on- 
slaughts the plaintiff, but the plaintiffs’ bar derides and discredits the 
insurers, calculatedly raising the minds all who hear question 
the honor and integrity the insurance industry. From the back- 
ground there advances with ever-quickening pace another figure. Upon 
his standard the inscription Regardless His 
squires and grooms are named Recovery for 
Regulated Attorneys’ and Tort Claims from the 
His coming was foretold Roscoe Pound and Jeremiah Smith 
and his progress has been noted Wex Malone, Flemming James and 
host others. The justice his cause has been proclaimed the 
and and late, his cause has been advanced the Governor 
This figure advances upon road made from the residue 
the granite blocks called ‘‘Morality’’ and which were the 
foundation our law, stones that are being crushed into shifting sands 
called Pound socialization the see the defendant 
threatened with the loss his protective shield seriously considering em- 
bracing this advancing figure his champion. see the plaintiff im- 
patient with delay the courts, indignant frequently receiving 
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smaller part the recovery than does his lawyer, wondering he, too, 
should seek shelter under the banner this coming figure; and see 
some insurance executives, wearied the continuing drain their re- 
sources, contemplating passing the shield the advancing 

How will all end? don’t know. There crystal ball into 
which can gaze, nor there any oracle which can consult. Seven 
years ago today, there stood this platform Ray Murphy who was 
then General Counsel for the Association Casualty and Surety Com- 
panies. Having reviewed developments the law, Murphy said: 
this may seem pain Utopian picture for the plaintiffs’ lawyer—it 
may only mirage. One realistic element lacking the phantasy— 
inexhaustable and ever-present source funds. Since insurance com- 
panies are not and cannot such source, and since such source exists, 
the trend toward higher and higher payments, more and more persons, 
opinion can but bring about the disintegration our present 
system 

Ray Murphy’s warning was ignored and the developments which 
told have continued. individual educated the law, 
frightened the things which see before us. deeply disturbed 
the prospect our abandoning the moral and ethical foundations upon 
which our tort law has been built, for deeply-held conviction that 
society can but abandon principles morality and ethics; 
either all our conduct governed such principles none 
governed. there hope saving our heritage, can lie only the 
spirit moderation which Learned Hand once characterized 
temper which does not press partisan advantage its bitter end, which 
can understand and will respect the other side, which feels unity between 
all and not the factitious product propaganda; which 
recognizes their common fate and their common aspirations.” this 
temper and faith, Hand said, are the last flowers civilization, 
delicate and easily overrun the weeds our sinful human nature. 
may even now witnessing their uprooting and disappearance until, 
the progress the ages, their seeds can once more find some friendly 

The hour grows late. Perhaps generations follow will retro- 
spection see that even now are irrevocably committed the course. 
there any hope avoiding these things, that hope must rest with 
the legal profession. you will understand that there limit the 
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economic burden which the defendant can bear and that some juris- 
dictions have already gone beyond that limit perhaps you will see 
the critical need for and will exemplify that spirit moderation 
which Learned Hand spoke. If, however, you blind yourself these 
economic facts, you press the point where the way becomes even 
more difficult for the defendant, you will have produced compensation 
regardless fault facto not jure. such situation will 
great task formalize the change. 

would leave you with proverb—the proverb the wise man and 
the cynic. told that cynic said that would fool wise man. 
said, shall the wise man with bird hand and shall 
say, ‘What have hand?’ The wise man will say, bird.’ And 
will say, ‘Alive dead?’ says ‘dead’ open hand and the 
bird will fly away. says ‘alive’ will crush the bird and drop its 
still warm body his went the wise man and 
said, have hand?” and the wise man said The 
cynic said, dead?”’ and the wise man said, you will.” 
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The Federation Award 


1960 Federation Award 
Harold Evans, Presi- 
dent the American Cas- 

Pennsylvania, was 

made the opening 
luncheon the Twenti- 
eth Annual Convention 

Mr. Bruce Palmer, 

President the Mutual 

Benefit Life Insurance 

Company Newark, New 

Jersey, and recipient the 

1959 Award, made the 

following introduction: 

one the outstanding 
personalities our busi- 
ness. 

There are many reasons 
for honoring him. 

When was age forty- 
two was said that was the youngest president major life insurance 
company. thought that that was some accomplishment, but when 
find out that this still relatively young grandfather with seven 
grandchildren who attained the presidency his company when was 
twenty-nine, certainly bow him. 

that time was the youngest, and still almost one the youngest, 
executives one the great companies our country. 

was born here the State Pennsylvania. went Gettys- 
burg College and then the DePauw University. was Phi Psi 
his fraternity selection. 

has son and two daughters, married, and they are the ones who 
have given him these fine seven grandchildren. 

started his career the life insurance business when got out 
college, and went with the Travelers Pittsburgh. 

From there, 1933 went the Insurance Department 
vania. There was Auditor, General Auditor and then the Chief 
the Division Companies. supervised the compilation the statutes 


j 


relating insurance and those were published immediately after, and 
they have been very important contribution the insurance business. 

the head executive his company has spoken out very force- 
fully many matters that pertain the life insurance business and the 
interest the life insurance companies. has appeared before all kinds 
regulatory bodies, both State and Federal. has written many 
articles the subject insurance, and has been true power his 
end our business. His companies have increased their total premium 
collections hundred and twenty times since assumed the presidency 
his company. 

also president the Valley Forge Life Insurance Company, 
president finance company that does premium finance business and 
president realty company. 

land company, the Winterhurst, Incorporated, which the United States 
Manager the Accident and Casualty Insurance Company Winter- 
hurst, Switzerland. 

This man Evans has traveled all over this nation and all over the 
world. has been Asia. has been Africa. Next week leaves 
for one his many trips Europe. 

addition the magnificent accomplishments that has had 
the insurance business, Mr. Evans has been the head many worth- 
while civic endeavors his home city Reading and his community 
Berks County here Pennsylvania. 

has been the president his Chamber mem- 
ber the Executive Committee the Berks County Trust Company; 
the Hospital board Reading; also director the Capital 
Hospital Service Pennsylvania. 

has been very much interested redevelopment work Berks 
County, and associated with the Redevelopment Authority that 
county and one the directors the Berks County Advisory Council. 

was very active World War II. was the head his Red 
Cross organization Berks County. was the head the War Finance 
Committee following that his county. 

real tremendous guy. 

happy for this opportunity make new friend, find out 
more about one the great people the insurance business. 

compliment you, sir. feel very small and very humble having 
been the recipient last year pass you now this honor being 
the Insurance Man the Year for this great Federation. 

sure that you are going enjoy the association this group 
the future, you, Mr. Evans, pleasure salute you the 
Insurance Man the Year and give you this Federation Award. 

hearty congratulations! 
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Observations the Casualty 


Insurance Business 


HAROLD 


INDEED pleasure here, and the oppor- 
tunity talking such influential group insurance counsel 
real privilege. 

Historic Philadelphia, the Cradle Democracy, also the birthplace 
the insurance industry America. 

Significantly, the first companies, both stock and mutual—property and 
life, were organized within few blocks the very spot where are 
now meeting. 

1752, group headed Benjamin Franklin organized the oldest 
insurance company America, the Philadelphia Contributionship For 
The Insurance Houses From Loss Fire. still operates the 
Philadelphia Contributionship, and affectionately referred throughout 
the country the Hand” because its original fire mark, many 
which are still seen homes throughout the area. 

1759, Thomas and Richard Penn, Governors-in-Chief the 
Province Pennsylvania, granted charter what now known the 
Presbyterian Ministers Fund, which still operates under the first and oldest 
business and life insurance charter America. 

1792, The Insurance Company North America became the first 
capital stock insurance company. was organized the same room 
Independence Hall which the Declaration Independence had been 
signed years earlier. one the great companies, and maintains 
its world headquarters here Philadelphia. 

The record our business, since its modest and humble beginning 
more than 200 years ago, has been one continual growth and mounting 
prestige—through revolution, civil and world wars, panics and depressions, 
catastrophes, and conflagrations—with never-ending progress improving 
and expanding its facilities meet each and every the 
perils nuclear power during the Atomic Era, and those perils associated 
with the sonic boom today’s Space Age. Astronauts have already been 
insured for forthcoming trips tomorrow’s Lunar period. 

President, American Casualty Companies, Reading, Pennsylvania. Address before 


the Twentieth Annual Convention the Federation Insurance Counsel Philadelphia 
August 25, 1960. Recipient the 1960 Federation Insurance Counsel Award. 
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Our business has been the very bulwark our economy since the 
colonial days Benjamin Franklin. has contributed more than any 
other the Nation’s phenomenal growth. 

segment our economy has greater impact upon the lives all 
our citizens than does the business insurance. 

Economically, the insurance business represents about 35% the 
combined assets all incorporated business and industry America, 
other than banks—15% its net worth—and gross national in- 
come. Over one million one hundred thousand people are employed 
this business—more than 114% the total work force America. 

These basic facts will enable you appreciate the far-reaching influence 
which our business has our national economy. This addition 
the securty, peace mind, and the stabilizing effect insurance itself. 


Our industry, however, has had more than its share problems since 
the second World War. Prior the decision, the fire and casualty 
business was practically free rating laws, and prospered under the 
free competitive enterprise system. 

are now about the most regulated business America, and our 
activities appear the constant target legislative investigating com- 
mittees. believe the industry has established magnificent record 
ethical conduct, and otherwise discharged its duties and obligations ad- 
mirably well. 

During the past decade, while other businesses and public utilities 
were earning pre-tax profits more than ten percent sales, capital 
stock agency companies actually lost about one-half one percent 
total premiums written. Lack proper communication has been respon- 
sible for the mistaken belief that insurance company profits are tremendous. 

Featuring increases premium volume and surplus, criterion 
successful performance, and reporting underwriting results the basis 
capitalizing hoped-for profits from new business written but unearned, 
frequently creates wrong impression. This often has the effect deter- 
ring delaying the approval vitally needed rate increases. 

Our rates are very closely regulated, yet the cost all the products 
and sevices that are the very elements our cost are unregulated, such 
hospital expenses, doctors’ and lawyers’ fees, automobiles and component 
parts, wages, building materials, food, shelter, money, interest rates, and 
jury awards. 

Rating laws require that rates adequate, reasonable, and not unfairly 
discriminatory. But this concept has not been carried out. 

During the ten years since most rating laws have been enacted, auto- 
mobile bodily injury rates, for example, have not been adequate any 
single year. rates not meet the test adequacy, then everything else 
the rating law becomes irrelevant. 


Inadequate rates are not the public interest. They develop more 
selective underwriting which creates tight market; they discourage new 
capital funds for expansion, and deprive government much needed tax 
revenue. 

Our business morally obligated afford broad market, reason- 
able rates, all segments our social and economic life. fail, the 
public will support very different system. 

While industry operating results have slightly, reflecting 
cumulative rate increases, underwriting still unprofitable, and the basic 
causes have not been corrected. Rate increases alone are not panacea for 
all our troubles. They are merely temporary expedient. 

Inflationary increased costs, and progressive crumbling morality since 
World War are the underlying factors that have contributed impor- 
tantly the disastrous underwriting results, and are the root most 
our problems. 

Attrition the purchasing power the dollar continues. During the 
past years our American Dollar has lost percent its value, and 
economists predict further erosion about fifteen percent during the 
next decade. view world conditions, and possibly different phil- 
osophy the White House, future deterioration may even greater than 
forecast. 

Rates not include proper trend factors so, inflationary econ- 
omy, rate increases are always little and too insurance 
policy promise provide service, and pay claims that will occur 
sometime the future. longer pay next year’s losses with last 
dollars. 

The very nature our business makes virtually every phase 
suffer from the punishing effects inflation. 

second external force, ranking with inflation adversely affecting 
our business, the deterioration the social, ethical, and moral standards 
that have witnessed since the end the second World War. Evidence 
this growing public breakdown all around us. 

FBI Director Edgar Hoover has just reported that all major cate- 
gories crime have again increased startling above the corresponding 
six months last year. 

Emotional instability, affecting all ages, the largest contributing 
factor automobile accidents. more than 50% fatal motor vehicle 
accidents, some element alcohol present. 

Juvenile delinquency increased eight-fold during the past decade. This 
manifests itself the great increase automobile thefts, arson, and 
vandalism. Teenage automobile accidents are five times the average all 
others. 


Overspending, gambling, and loose moral principles are the root 
most embezzlements. These now amount over one billion dollars 


year. 

Herbert Hoover, his speech before the Republican National Con- 
vention, said that all wars, because their very violence and disregard for 
individual rights, bring moral decline. said America was the 
midst frightening moral slump, and that major crimes have increased 
three times fast population since the second World War. 

Unethical conduct some supposedly honest business and professional 
men has even more far-reaching effect the cost our product than 
does the breakdown the social standards our citizens. 

Practically all communities have garage repair shops and contractors 
who willingly conspire defraud insurance companies padding repair 
bills cover previous damages, offset deductibles under insurance 
contracts. 

Many doctors appear have little hesitancy building injuries, 
encouraging malingering, otherwise assisting patients claimants 
effect larger and unmerited settlements. 

Centain members the legal profession are not without guilt this 
conspiracy against insurance companies. 

Unjust enrichment, and serious infraction ethical conduct has 
usually been the part the bar which course directly affects 
our business. 

The investigation Attorneys, under the Appellate Division the 
New York Supreme Court, uncovered many new techniques obtaining 
retainers and negotiating settlements, all designed fraudulently obtain 
money from insurance companies non-existing greatly exaggerated 
claims. 

Conditions similar this exist many jurisdictions throughout the 
country and behooves every decent lawyer become more interested 
abolishing fraudulent practices the unethical minority, and purge 
local associations such practitioners. 

The possession insurance policy, itself, evidently increases 
moral hazard, and results double code ethics double standard 
morality. Policyholders, who are scrupulously honest dealing with 
individuals, have different attitude concerns their insurance company. 
They find not too anguishing the conscience partner mis- 
representation insurance claims. 

mulct insurance companies because they presume honesty and pay 
readily, openly immoral, and constitutes simple stealing. 

can ill afford permit ourselves become infected with the 
germ flexible moral standards. The very keystone our business 


honesty, faith, and integrity. Arresting the present trend, and returning 
simple honesty imperative for our very survival. 

Specifically, however, the automobile insurance dilemma remains the 
number one industry problem. 

While automobile bodily injury liability insurance represents about 
20% total industry volume, it, nevertheless, constitutes about 95% 
Industry litigation. trial attorneys for the defense, you, too, have 
equally important stake its successful operation. 

Automobile Liability Insurance has been trouble for long time, 
and grows progressively worse each year. presently registering its 
eleventh consecutive year underwriting loss, notwithstanding higher 
rates, reduction acquisition costs, inauguration experimental rating 
plans, and development restricted economy policies. 

Average claim costs and accident frequency continue mount, and 
further rate increases are being requested. 

Rate increases, competition, and publicity have tended only make 
the public exceedingly price and claim conscious. Our greatest immediate 
hope returning this important segment our business more even 
keel the area accident prevention, and curbing the mounting 
cost accidents. 

The apathy the public regard accident prevention has been 
difficult overcome, and until the public really becomes aroused, suspect 
that can anticipate little real improvement. 

Motorists make their own rates, and they have within their own 
power reduce them. This has been well established jurisdictions 
where aroused citizenry took the initiative. these areas, fraudulent 
tactics the part certain doctors, lawyers, and garage dealers were 
eliminated. More enlightened courts and juries were developed. 


Pending the success safety programs reduce the incidence 
accidents, are still faced with the large problem properly compensat- 
ing the victims. obvious that not have workable solution, 
since the costs are mounting, and there appears end sight. 

Liberal judicial interpretation the laws negligence, and verdicts 
out sympathy and compassion, regardless liability, continue 
increase. Pre-trial conferences, adopted prevent delays and relieve court 
congestion, have frequently had the opposite effect, more suits are 
brought simply get higher settlement the pre-trial conference. 

The influence such trend has had company settlements apparent 
the fact that average loss costs have more than doubled, and addition, 
fully 20% more claimants are recovering than before the war. 

Court congestion and delays are always extremely costly insurance 
companies despite widespread belief the contrary. Our courts are 


already overcrowded with tort actions that they are unable give 
proper attention other serious aspects our society. 

Resorting unessential proceedings major cause delay and 
court congestion. 

Negligence cases must handled promptly and thoroughly, and 
costs kept within reason. Streamlining just important effecting 
savings this component part the premium dollar all others. 

Delays that may result from unessential pleadings, unnecessary 
motions, needless depositions, and uncalled-for preliminary trial tactics 
can and must eliminated. 

Giving the full procedural treatment cases which not warrant 
should avoided. too many such cases, final settlement made 
the courthouse steps, and usually about the same basis originally 
contemplated. 

These costly incident litigation, and the possibility 
adverse verdicts from today’s liberal minded courts and juries, prevent 
companies from strenuously resisting more the obviously spurious, 
fraudulent, and exaggerated claims, and those questionable liability. 
poor compromise safer, the show the and, balance, 
often less expensive than verdict. 

the rate accidents and injuries predicted the National Safety 
Council for this decade, the number suits will least double. 

Since the number law students greater today than was 
years ago, available lawyers will have handle double the number 
suits, unless attack the source the trouble and not the symptoms. 

Defense counsel must eliminate unnecessary procedures, more realisti- 
cally evaluate claims, and exercise genuine and sincere willingness settle 
just demands quickly. Niggardly defendants are just evil over- 
reaching plaintiffs. 

The Chief Justice the United States, commenting delays, 
has recently said that there greater promise employment better 
techniques, and from improved methods, than from expanding the 
judiciary. 

This sinister threat lurking the horizon more ominous than 
generally recognized, and requires prompt constructive action. 

President Judge David Pine the United States District Court 
for the District Columbia, recent scholarly address, had this 
say discussing the seriousness court congestion and consequent delays: 


believe that attorneys for both defendants and plaintiffs 
these tort actions have regard for their future, they will put aside 
many outmoded concepts now employed and come grips with 
the problem confronting them. They should cease attempts 
outlast outsmart their opponents. They should 


own house and outlaw procedures and methods yesteryear which 
have brought the law into disrepute. They may have been good 
business then, but they are bad business now. They result delays 
and breakdown the rapid and just disposition claims and 
general public dissatisfaction. other words, see it, there must 
virtual slum clearance these obsolete antiquated procedures 
the interest survival, for other 


Currently existing delays from five seven years many metro- 
politan areas are travesty justice. fully appreciate the magnitude 
the problem one need only consider these basic facts. 

There are oustanding the books insurance companies alone 
more than three-fifths millon bodily injury liability suits awaiting 
trial, exclusive Workmen’s Compensation—over three-fold increase 
the past years. 

More than 200,000 these have been outstanding for two years 
more, and several long ten years. 

The number insured automobiles doubled during the ten year 
period, and the number automobile bodily injury liability suits out- 
standing tripled during the same period. 

make matters worse, legislation proposed from time time 
NACCA, enacted, would increase court congestion and make plaintiff 
recovery still easier, greater, and more costly policyholders. 

The Hollywood showmanship tactics employed this association 
claimants’ attorneys and its followers has increased, and will continue 
increase, the cost insurance the public. 

These activities have resulted some unusually high verdicts, out 
all proportion damages and negligence, and far excess intrinsic 
merit. More importantly, they have influenced higher settlement costs. 

This has raised the cost the entire operation, and forced increase 
the source the money pay such losses, the premium for insurance. 

The increased cost disposing personal injury claims and suits has 
not redounded the benefit the injured person any great extent, 
because the cost all the elaborate preparation and the increasingly 
larger amount the contingent fee the plaintiff’s attorney. 

The contingent fee, fairly modest one time, now usually from 
one-third one-half the recovery, and sometimes more. This makes 
the lawyer partner the lawsuit, and may cause him exhibit 
excess zeal for his client’s cause that detrimental justice. 
many cases, the conscience expands elasticity with the amount 
money involved. 

its original concept, contingent fees were never intended for the 
purpose procuring unreasonable fees, nor apply any claimant 
capable financing his own 


reasonable contingent fees were restricted solely for the indigent, 
otherwise strictly regulated controlled the courts graded 
scale, much the abuse now attached personal injury actions would 
disappear. 

have substantial stake this important part the premium 
dollar, and hoped that you will marshal your forces vigorous 
effort correct the abuses which are inherent the contingency fee 
concept. the final analysis, the public, enlightened disclosures such 
appeared recently national magazines and newspaper editorials, will, 
eventually, determine proper fees. 

The most speculative and costly all elements comprising damages 
tort action, however, that pain and suffering, whether past, 
present future. this area that the plaintiff’s attorneys make 
their pitch for big verdict, and the same feature makes impossible 
judge the value any particular case with any degree accuracy. 

many jurisdictions accident now regarded the unscrupulous 
the element and dramatized this new specialty 
brand plaintiff’s attorneys. the same time, other more scrupulous 
claimants may even for their legitimate special 
damages. 

The jury exercises its freedom this area award punish the 
plaintiff. jury makes little effort accurately measure the amount 
and value pain and suffering. Extrinsic circumstances, such the 
appearance the parties, the skill the respective attorneys, the atmos- 
phere the courtroom, the nature the negligent act, the amount 
contributory negligence, prejudice, and other factors are considered 
arriving the amount damages for this and other speculative elements 
present. 

Not too long ago, bodily injury liability claim could properly 
valued about twice the proven special damages. Now the accepted 
amount compensate for the intangible damages close five six 
times the amount the proven damages. 

The removal pain and suffering element damage bodily 
injury cases would eliminate much the uncertainty and inequities, and 
make the amount verdicts more predictable. Much the desire 
litigate, and the reason for litigating, would removed, settlement 
values could much more readily agreed upon. This would speed 
settlement, and reduce litigation, court congestion, and delay. 

half century ago the industry was confronted with many these 
same problems connection with Employers’ Liability insurance. Its 
problems were solved our present Workmen’s Compensation program 
for industrial accidents, which enabled employees compensated 


regardless fault basis scheduled benefits, exclusive pain and 
suffering, other intangibles. 

Because mounting and what appears unsurmountable problems 
under our common law system, there has been renewed agitation for 
another look compensation plan indemnify automobile accident 
victims. Such plan would entirely removed from common law tort 
liability, and would administered accident commission outside 
current judiciary processes. 

Legislative Committee appointed Governor Brown California 
currently studying such plan. Another similar plan submitted 
Connecticut being studied Yale University. 

referring study motor accident compensation plan, 
Circuit Judge William Fort Eugene, Oregon, said the July issue 
the American Bar Journal: 


undersigned firmly convinced that sound application the 
compensation principle the field motor accidents can more 
aid the administration justice and the prestige the legal 
profession this country than any single available course 


study just released Temple University, analyzing the cost 
Compensation Plan for Automobile Accidents, based New Jersey 
experience, concludes that such plan would desirable because all 
losses, regardless fault, would paid the same basis and that the 
cost would appear more and perhaps less than the present system. 

Obviously there growing dissatisfaction with the present system 
compensating the automobile accident victim. Automobile Liability in- 
surance has about reached the limit economic endurance. Radical 
changes are needed that will place this business profitable basis, and 
retain within the framework present judicial processes. 

Rather than completely abandon the time-honored and well-established 
common law principles tort liability favor compensation plan, 
the public interest would better served merely modifying our present 
law prevent restrict recovery for pain and suffering, and abolish 
strictly regulate contingent fees. 

These two items are the root most our trouble Tort 
Liability cases America, and are becoming progressively worse. 
eliminating them, litigation would decrease; court congestion would 
corrected; claimants would receive settlements earlier, larger net amounts, 
and more equitable and meritorious basis, and the number fraudu- 
lent and exaggerated claims would diminish. 

The emphasis has shifted from the concept protection for the 
insured compensation for the injured party. The obligatory nature 
automobile coverage leads policyholders believe that they should 


paid for injuries and damage property caused motor vehicles, 
regardless fault their contributory negligence. 

reasonable comparative negligence rule will long way toward 
accomplishing this, and, with recovery for pain and suffering eliminated, 
the benefits from liability insurance would spread more equitable 
basis, with much larger percentage accident victims recovering, and 
with fewer hitting 

Comparative negligence has become important element negotiat- 
ing settlements, and figures importantly awarding damages, regardless 
present restriction under the common law. 

Certainly there more equity and justice, and greater social obliga- 
tion, indemnify claimant whose contributory negligence was slight, 
for part his proven damages, rather than supporting existing practices 
that occasionally result jumbo verdicts unworthy claimants, built 
under the doctrine pain and suffering, and out all proportion 
liability and damages. 

Seven states already follow the comparative negligence rule. Some are 
good, and others are vicious. Comparative negligence bills are regularly 
introduced the legislative halls most states, and gain more adherents 
each time. 

Comparative negligence some form eventually inevitable. The 
NACCA-inspired type permitting recovery even plaintiff were 99% 
negligent compared the defendant, vicious law. impossible 
under any circumstances—is against public welfare—and should vigor- 
ously opposed. Such law creates temptations, promotes fraudulent 
claims, and generally encourages carelessness. Claimants should not escape 
the consequences their own negligence. 

Comparative negligence rules, where plaintiff’s recovery diminished 
the percentage negligence 50%, beyond which recovery 
allowed, are least objectionable, and are compatible with our time- 
honored and inbred sense that one who has done wrong should not 
rewarded equally with one who has not. 

study authored Professor Cornelius Peck the University 
Wisconsin and published the current issue the University Michigan 
Law Review holds that comparative negligence laws have major effect 
automobile liability insurance rates, and that adoption comparative 
negligence does not appear have any major effect the claims con- 
sciousness the public. 

comparative negligence statute could disastrous, however, espe- 
cially the larger metropolitan areas coastal states, unless the element 
recovery for pain and suffering were first restricted. 

Such plan would less drastic and more satisfactory alternate 
than compensation plan. The basic principles the law negligence 


would retained, and with damages more easily evaluated, meritorious 
settlements could promptly made, and needless litigation avoided. 

the industry confronted with new and radically different 
statutes, should not only have voice drafting them, but should 
initiate legislation that will modernize protection, and reduce the cost 
our product. 

compensation plan. Let caution you, however, that such plan 
gaining support the ranks many companies that are thoroughly 
discouraged with our present system. 

can longer afford sit complacently and resist change. 
must come forward with workable solution our own that 
not designed for political purposes, nor for special interests such 
NACCA—but plan that the public interest—and then fight 
vigorously for its adoption. 

much better the author workable plan than the victim 
plan forced upon special interests, and not the public interest. 

have outlined four specific areas which change can correct existing 
ills, and assure continuation the liability business under basic common 
law and current judicial processes, and more equitable and economical 
basis. summary, these four areas are: 

Eliminate unnecessary litigious procedures, and streamline all others. 

Abolish, reduce regulate contingent fees. 

Restrict recovery for pain and suffering common actions. 

Provide moderate comparative negligence rule. 


Adopting these suggestions will help correct current problems, and 
create more acceptable atmosphere for compulsory automobile liability 
insurance should extended. 

With these corrections and reasonable statutory rating formula 
substituted for politically controlled rates, compulsory automobile in- 
surance would less objectionable than the present conglomeration 
costly assigned risk pools, unsatisfied judgment funds, impoundment acts, 
and uninsured motorists programs, all designed accomplish about the 
same purpose. 

hope that this talk has aroused your curiosity, and stimulated your 
imagination, and will inspire you take constructive action. 

Insurance counsel are selected for their ability and integrity. They are 
highly regarded citizens, and their judgment sought after and respected. 
They are influential and articulate, and generally are more active 
legislative halls both the Federal and State level than any other group. 

are all obliged devote part our time furthering the 
interest our business profession. There greater contribution 
that you, lawyers, can make profession than lending your 
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hand make the present judiciary system function dispensing justice 
equitable basis. Justice delayed justice denied. 

evidenced the handling the master and servant problem, 
insurance companies can survive automobile liability business placed 
compensation basis. Lawyers with specialized defense practice 
may find more difficult. 

Change, any, should retain the time-honored and well-tested com- 
mon law rights free society, instead the controlled benefits 
social state. 

any event, automobile insurance has such outstanding impact 
the social and economic life our nation, and important 
our business and your profession, that must all unite common 
effort return this business sound and profitable basis. 

talking you today have covered principally the troubles which 
harass our business, because this area that the need for positive 
action urgent. 

the words Edmund Burke, famous Eighteenth Century British 
Statesman, only thing necessary for the triumph evil for 

Since the Colonial days Benjamin Franklin the insurance business 
has had every reason stand tall and proud its proven record 
contributing more than any other industry the social and economic 
advancement our nation its present position world leadership. 

now confronted with its greatest challenge from external forces 
over which has little control. are continue serve the 
public the best our ability and the lowest possible cost, must 
expect that public reasonably high standard ethical and moral 
conduct. 

One thing certain, the sixties will decade radical change. Our 
business and your profession cannot escape, nor should want avoid 
its ultimate benefits. 

Change inevitable and change exciting. not thing 
feared but challenge which calls for intelligent planning, purposeful 
action, and resolute faith. 

Our business and your profession have had illustrious past. There 
every reason believe that can look forward equally notewor- 
thy future. 
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Advocacy Dying? 


JOHN ALAN APPLEMAN* 


LAWYERS, ADVOCATES, are strange 
breed animal. recent years, with great emphasis upon the sciences, 
more and more college trained men are becoming engineers, physicists, 
chemists. They are fine, logical individuals, and count many among 
friends. Yet, their companionship, often find something missing 
which have become accustomed finding among the trial lawyers 
whose company most working days are spent. Advocates may 
temperamental, passionate, and occasionally eccentric—but they are never 

Nor this wholly strange when one considers the history advo- 
cacy. We, who are advocates the courtrooms, are the offshoots the 
gladiators some centuries ago. The trial lawsuits has grown out 
the old Centuries ago, became apparent that 
was always with the strong, the weak would always im- 
periled. The weak then hired champions strength protect their 
rights. 

When civilization developed courts protect the rights indi- 
viduals, became apparent that the untutored could not cope equally 
with the educated and glib tongue. they hired others greater 
education present logically and persuasively their contentions—in 
order stand upon plane equality before judges and juries. 

That still the task trial lawyer—to search out the facts 
favorable the position his client, present the law supporting 
that position, and argue with all the persuasiveness his command 
the rightness such position. not convinced that such position 
has merit, that there defend against over-zealous con- 
tentions the opposition, the attorney will ordinarily decline the case. 
But many lawsuits arise upon closely balanced equities. When both 
adverse positions are urged professional champions skill, court 
and jury enabled see the strengths and the weaknesses each position. 
They, being impartial, may judge where justice lies. better system 
obtaining justice has ever been devised. 

apparent that this type work requires particular type and 
temperament individual. Most persons who act witnesses, parties, 


*Attorney, Urbana, Address delivered before the International Academy 
Trial Lawyers, January 1960. 
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jurors single case find themselves exhausted its conclusion. 
For one successful advocate, must combine knowledge 
and sympathy for people, great physical and moral stamina, quick mental 
reactions unforeseen situations, faculty for logical reasoning, and 
gift for persuasive expression his ideas. must, also, intensely 
competitive. 

But these men are attracted the arena combat one thing, 
primarily, which them the Holy Chalice. The all-dominating 
the high and shining ideal Justice. For this they will 
risk public disfavor, judicial censure, and even death. That why 
every forefront all social and historical activity, when leadership and 
action are demanded, irrespective the risk entailed, you will find the 
advocate. 

Long have respected deeply and sincerely the advocate and his 
calling. Time and again have seen lawyers undertake unpopular 
and almost impossible cause, which there could possibility 
financial profit them, and battle such causes the highest court 
the land—not always with success, but always with sincerity. Some- 
times the efforts these attorneys have impoverished them financially, 
caused them bankruptcy their purse—but never bankruptcy the 
soul. All you have seen this illustrated your nations and various 
states hundreds times—and your own communities. Each you 
has stood champion unpopular causes many times. Yet what bul- 
wark would freedom have, the innocent unjustly accused crime, 
none had the courage defend except when all smile sweetly upon 
the cause represents! Just fifteen years ago, this was illustrated 
deeply and indelibly upon the history mankind. Hostilities had just 
ended certain parts the world, the close World War II; 
some places, battles were still going on. Leaders the vanquished 
forces, and civilians, were brought trial charged with war crimes. 
Many were guilty, that there was doubt. But the American 
captors insisted that man condemned without fair trial. And 
American lawyers were appointed defend those men and women 
charged with crime. 

Here were these Americans, lawyers the military service, but still 
soldiers the United States who but few days before had been battling 
these same defendants effort kill killed. Now they 
were told suddenly: ‘‘Here your Setting aside all animosities 
the battle, they devoted themselves with complete fidelity the 
causes their clients and battled magnificently against their friends who 
were the prosecutors. Their tremendous and often successful efforts may 
read the transcripts those war crimes trials. 

Hitler said that the first thing nation must 


successful totalitarian state purge itself independent advocates. 
All dictatorships have first stilled the voices those persons, those 
nations could not remain dictatorships. The man who will not sit 
silently while sees freedoms disappear, and who eloquent and 
courageous his battle against such encroachment, finds ears hear 
him and this dictator can tolerate. 

Yet, there are all nations efforts made gradually steal from 
the people their right courts Justice and their right representation 
advocates. advocacy dies from death the jury system, all 
citizens are peril. the United States, there has now been 
launched powerful movement, stimulated originally professor 
trained concept laws different than ours, but which movement 
now embraces its forefront the politically adventurous governor 
the great State California and New York City judge. These men 
say that Americans have outgrown the system trial jury— 
that advocacy longer needed. These are golden notes which sound 
sweet music. Justice, they say, too often delayed—and few major 
cities the United States this true, and more courtrooms must 
built and judges appointed speed the dockets those places. But 
they picture system uniform civil justice wherein all persons will 
treated alike, irrespective whether they are guilty innocent, 
have great economic losses small, and they point system similar 
that workmen’s compensation substitute for trial jury. 

those who know who see these systems operation more 
than the teacher, the governor, and the judge whom have referred, 
the promise itself delusion. Workmen’s compensation hearings, right 
now, are far from the panacea these persons portray. Merely file form, 
they say—that’s all you need do; few weeks you have your money. 
actual operation, however, the first hearing set month away; then 
second hearing; finally the case will set for final hearing upon the 
third month. Final, that except for the continuances secured for absence 
witnesses, parties, and lawyers. Oh, yes, they forgot mention— 
lawyers. 

For, you see, there insurance company defending 
compensation cases, even the judge and teacher suggest insurance for 
these automobile cases; and this company has lawyer—a seasoned veteran, 
representing its interests. isn’t there make certain the poor claimant 
gets all that’s coming him. there make sure the insurance 
company pays not nickel more than necessary, and win completely 
can. And woe betide the luckless individual who, veteran the 
court arena, locks horns with one these. The laymen goes into 
hearing with knowledge the law, preparation the facts, 
actual witnesses, and techniques handling evidence. emerges, 
perhaps, bloody but unbowed, but also unpaid. 
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he, also, must have this point, like case 
court. has delays, has lawyer, has expense. True, his repre- 
sentative now primarily investigator and administrative agent, rather 
than true advocate. saves fees the transition. But, has been 
represented, the award final—no more delays! 

Unfortunately—or, sometimes, fortunately for him—this fact 
finality isn’t true, since the hearing officer far from superman, en- 
dowed with unnatural wisdom, always reaching correct result. either 
side may secure review from the hearing officer arbitrator, and the case 
goes the Industrial Commission. This means that all the testimony 
must written (at some one’s expense), just after court trial 
when appeal taken, there delay several months, another 
hearing, and finally decision affirming, reversing, modifying that 
the hearing officer. 

that final? Well, no! Either side may still, then, appeal that 
decision trial court, with more expense and more delays; and finally 
perhaps appeal appellate tribunal some type. 

our county, jury case moves pretty fast and can tried few 
months after filed. There are delays, particularly large cities, 
securing such trials which should reduced eliminated. But there are 
also delays hearings before commissions. these delays one would 
not object better justice were achieved. But it? Illinois, for 
example, broken back pays the munificient sum $1800 $2500 plus 
medical expense and temporary total—the time off work while being 
patched up. For pain, severe agonizing pain, excruciating headaches, and 
thousand other injuries, there not one dime compensation unless 
falls within specific and narrow category listed disabilities. Unless 
one precisely catalogued list injuries found exist the case 
presented, the wage earner receives nothing but his medical bills and 
perhaps half his wages for scanty number weeks. And out this 
must pay his lawyer. 

presents his problems hearing officer who seldom trained 
industrial cases, rarely ever person who jurist; man who normally 
appointed the governor for worthy political servitude, and replaced 
with each change administration. Sure, this varies from state state 
—but ability and integrity are not the primary qualifications all areas. 
These men don’t have elected reelected; they have standards 
meet for appointment. Are then say they are more qualified 
than even the New York City judge whom have referred, with his 
background and experience the administration justice, pass upon 
your case? 

said that one the desirable features the automatic nature 
the results. Let test this according our own senses propriety 
and justice. Let give you single hypothetical case, with two injuries. 


Armand Brand, excellent surgeon earning $50,000 year 
eighteen hour day schedule, leaves patient’s house A.M. 
starts across the street his car. Suddenly, Jacob Young, drunken 
playboy, whips around the corner, careens dangerously out control, 
hits the doctor and speeds away. The police pick Jacob out his car, 
smashed against the pier viaduct. Dr. Brand’s sight has been 
destroyed. The drunken playboy, who never earned dime his life, 
also lost his sight. 

Shall reward this drunk, this criminal—and, so, what shall 
his reward? Dr. Brand’s earnings, capitalized over his life expectancy, 
would total well over million dollars—and this can never compensate 
him for the loss activity, the never-to-see-again, the emptiness that 
comes from constant grayness, more reds and greens and flashing 
movement. 

More than century and half ago, our ancestors set forth certain 
principles which they considered significant, important, that these 
principles became our Bill Rights. One those which who are 
trial lawyers revere, particular, that trial jury. respect 
because know that jury not automat which you drop facts 
and out which shoots automatic result. Jurors are human beings, 
capable weighing facts, deliberating together achieve justice. 
you think, the case above, that Dr. Armand Brand and Jacob Young 
would emerge with identical verdicts? And you, advocate juror, 
feel that they should? 

No, the suggestion the proponents compensation plan has the 
same disadvantages (1) delays; (2) appeals; (3) expense; (4) 
fees. The only thing has offer “‘automatic 
elimination the jury. want this? 

have almost precise method comparing these two systems. 
Let take example. bus driver injured automobile-bus 
accident Peoria, comes under Workmen’s Compensation. Let 
say loses leg. railroad employee Peoria suffers the loss 
leg, comes under the federal liability act. How each 
them fare? 

After proceeding under the Workmen’s Compensation Act, the bus 
driver—if his compensation rate $30 week will receive that $30 
week while temporarily off work, plus his medical expenses, and $5700 
for the loss his leg. The jury the railroad case will normally 
award the railroad employee about $75,000 for the loss his leg. 
Which system you think the laboring man prefers? 

Professor Conard, after exhaustive study this problem and 
the contentions made for workmen’s compensation, found that 
workmen’s compensation system does not, widely supposed, auto- 
matically bring about reduction operating expenses—in the 
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employers’ liability system costs less per dollar benefit 

speaking such claims are made the teacher, the governor, 
and the city judge, says, has been written about the superior 
efficiency administrative procedures opposed court proceedings. 
The study casts deep doubt the generalizations which have been made 
this 

Now nobody would claim that legal systems are presently perfect. 
The archaic applications assumption risk and contributory negligence 
should go. But, the other hand, should not cast liability upon 
the innocent and blameless pay the guilty for injuries which the 
guilty, alone, were responsible. Legislatures can broaden the social applica- 
tions which are obviously desirable; our courts are steadily becoming more 
liberal. 

Our neighbors from Canada have warned for the last several years: 
almost lost our right trial nation which has lost something 
precious this can appreciate the magnitude its poverty dealing 
with human rights. must not permit our citizens the United States 
suffer like loss. 

Most our people know little the work attorneys, nor realize 
how mightily they work the public interest. have public rela- 
tions counsel sound the praises the lawyer. Yet ninety percent 
all criminal cases are defended attorneys appointed the court 
serve without pay any kind for the duties which they perform. Some 
such persons catch public attention, the case Emile Zola Berman, 
one our members; most lawyers, including Mr. Berman, great 
deal charity work unheralded and unknown for such labors. are 
all familiar with the great amounts charity work performed doctors 
and dentists—but the charitable work performed attorneys far exceeds 
that those noble professions, the counseling, guidance, and the 
handling necessary litigation for persons all walks life. 

There this movement now process which strikes basic free- 
doms, undermine steathily from within that which cannot over- 
thrown from without. gradual removal liberties known and 
guaranteed our founding fathers, our nations can lose their liberties. 
The first thing which must done accomplish this result still 
the voices the spokesmen the people, the advocates who champion 
their causes, whether the civil courts defendants where the state 
the accuser. jury trials can eliminated reduced, the opportunities 
for advocates develop and act spokesmen for their fellow citizens 
will diminish; jury trials many finally disappear, civil liberties may 
curtailed, and constitutional guarantees become mockery. 

Conard, Prof. Alfred Workmen’s Compensation More Efficient Than Em- 


American Bar Association Journal, December 1952, 1058. 
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Punitive Damages Automobile Cases 


BEN LOGAN* 


COUNSEL are seeing increasing num- 
bers severe automobile liability cases which the plaintiffs seek punitive 
damages. claim for punitive damages gives the plaintiff double- 
barreled approach possible recovery that usually alleges compensa- 
tory damages and then adds allegation punish the defendant. This 
affords psychological means satisfying his own client for retribution 
from the wrongdoer well the additional monetary return. 

There lot said for punitive damages this time flagrant 
negligence the highways. Certainly the criminal courts have not been 
altogether effective and adequate the control the automobile traffic 
and punitive damages automobile tort action can 
any way help solve this problem and decrease the highway slaughter? 
then they should have place our system. our work see defendants 
who are surprisingly complacent about the damage and wrong they have 
caused. Also alarming the large number defendants, especially 
severe accidents, who are guilty acts which beyond ordinary negligence 
even negligence Certainly the term 
used the courts applying punitive damages, fits least some the 
people whom have defend. these same cases often find that the 
defendant has the characteristic social irresponsibility found the 
common criminal. This type defendant seldom amenable the safety 
campaign appeal such the National Safety Council waging; 
the small per cent who limit their concern and understanding their own 
punishment. The counsel called defend this tort-feasor serious 
case has herculean task, since the true character quickly 


Assistant Vice President, Employers Reinsurance Corporation, Kansas City, 
Missouri. 

The Traffic Court: The Most Important Our System, A.B.A. 
Journ. 322 (April, 1957). 

accidents across the nation took 17,090 lives first six months 1960, 
virtually change from 17,100 deaths for same period last year. 600,000 suffered dis- 
abling Safety Insurance Digest, Aug. 1960, 

would save almost billion year their auto insurance bills 
drunk drivers were banned from the highways, according William Plymat Des 
Moines, Iowa. Auto insurance rates could cut 40% drinking drivers were not 
such Plymat, president insurance company which sells only non- 
drinkers, made the statements remarks prepared for the 5th annual Institute Scientific 
Studies for the Prevention Alcoholism.—United Press, Insurance 
Digest, Aug. 1960, 75. 
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revealed jury and, matter what the technicalities may his 
defense, they probably will reward the plaintiff and think they are sticking 
the defendant. Each one us, sure, has had strong compulsion 
something about keeping this irresponsible person off the highways 
and, group, punitive damages can used punish and deter the 
flagrantly irresponsible motorist, feel sure would encourage rather than 
fight its use. think also resent this type character being covered 
completely insurance. 

The first impression the use punitive damages tort action 
involving automobile negligence that are infringing the criminal 
field civil Apart from the question the efficiency the 
criminal court system handling automobile cases, there has arisen the 
general idea this country that death injury resulting from the auto- 
mobile not proper subject for severe punishment since lacks the 
completeness clearness culpability that normally associated with 
the common concept crime. Possibly there reluctance too far 
criminal punishment traffic violaters because its application all 
classes and groups persons, including ourselves. Unfortunately the same 
may also said the use punitive damages. 

The present day theory automobile tort liability, based the 
expressions our courts, built around the concept that every one who 
injured automobile accident, result some other person’s 
fault, has right recover from the wrongdoer amount restore him 
his former position. Because many persons guilty these wrongs are 
unable respond damages with which restore the injured party, 
insurance has become commonplace, and rightly so. This, course, 
sharp contrast the original concept the purpose indemnity for the 
premium-paying insured. The insurance theory became widespread and 
necessary, reason our increase the use the automobile, that 
recently the element compulsion has been added the picture. Liability 
insurance stated minimum amounts virtually required order 
licensed drive some states; other states, lesser degree, require proof 
financial security. 

now most have come accept this basic theory and feel this 
legislation valid and justified reason the change conditions and 
circumstances. None would deny the innocent victim his just and 
deserved rights. possible, however, that all this overlooks the basic 
element tort liability relating the blame the defendant? make 


There origin fine line between tort law and criminal law. the crime 
felony, has been the law England that the tort far the crime that the 
civil action must suspended stayed until the criminal one has been 
Prosser, Torts, §2, the common origin, not unusual for tort and 
crime bear the same name, such ‘assault’, ‘battery’, ‘trespass’, ‘libel’, and often 
enough such refer the same Prosser, Torts, §2, 10. 
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the plantiff whole but nothing prevent the repetition the wrong, 
then are encouraging the irresponsible tort-feasor continue his 
ways. The public need for prevention flagrant driving may great, 
greater some cases, the attempt restore the injured 

There talk today, even insurance circles, expanding this concept 
rewarding the injured party the extreme reverting back the 
conceded historians that the changeover the fault concept came 
reason the unfairness penalizing person for some act which was 
fault his own, thereby placing the responsible person the same category 
the irresponsible This theory would not new implied 
some recent writings, but would going back the history our law. 

Instead completely destroying culpability tort, suggest that there 
need strengthen effort prevent the accident itself. The 
theory liability reason fault grants the injured party his damages 
and the same time blames the defendant. The present philosophy looks 
only the individual interest and neglects the purpose pointing 
the defendant’s responsibility. Add this the apparent increase 
irresponsibility generally attributed the present generation’s attitude; the 
need would seem the opposite direction. 

The usual damages alleged the ordinary automobile accident case 
are compensatory Punitive damages, definition the Re- 


interesting note recent quote from the first state adopt compulsory 
automobile insurance. These officials point this same argument the weakness their 
system and apparently feel the safety factor outweighs the benefits. auto- 
mobile insurance does more harm than good for highway safety and ought 
abolished, according Massachusetts State Registrar Motor Vehicles Clement Riley 
and State Public Safety Commissioner Henry Goguen. Calling for repeal what they 
called ‘outmoded’ legislation addresses before state safety conference, Riley said the 
public footing the bills through higher premiums for ‘many accidents that are not 
accidents’ while Goguen charged that compulsory insurance actually increases hazards 
‘because many motorists feel that they can take chances’ when they are 
Weekly News Digest, Fire and Casualty (Part I), April 1960. 

original concept justice established the early English Law, required 
anyone who caused harm another make good the loss regardless any fault intent 
injure the part the actor. Holdworth’s History English Law 51; Holds- 
worth’s History English Law 375 seq.; Holdsworth’s History English Law 
476 seq.; Wigmore, Responsibility for Tortious Acts: Its History, Harv. Rev. 315, 
383, 441. But civilization advanced, the law advanced with adopting the modern 
view that unjust require person pay losses resulting from harm caused inno- 
cently accidentally without fault. Fault therefore becomes the basis liability except 
limited class Sweet State, N.Y.S. 506 (1949); C.J.S. Torts, §18. 


damages’ are the damages awarded person compensation, 
indemnity restitution for harm sustained him. Comment: Where there has been 
harm only the pecuniary interests person, compensatory damages are designed 
place him position substantially equivalent pecuniary way that which 
would occupy had tort been committed. However, such damages, although fre- 
quently not segregated verdict differ from punitive damages, both the reasons for 
their existence and the method their Restatement Torts, §903. 
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statement damages other than compensatory nominal 
damages awarded against person punish him for his outrageous con- 
Based the above, the plaintiff who recovers compensatory dam- 
ages has been restored his original position and if, addition, re- 
covers punitive damages has recovered something the nature 
windfall. From the standpoint alone, should this windfall 
guaranteed insurance? so, what logical theory? 

the sole purpose punishing the defendant was for the benefit 

the plaintiff and not deterrent, then automobile punitive damages 
insurance might conceivably least permissible. The Restatement 
Torts under sub-topic states: 
purposes awarding punitive damages ‘exemplary’ damages 
they are frequently called, are punish the person doing the 
wrongful act and discourage such person and others from similar 
conduct the future. Although the purposes are the same, the effect 
civil judgment for punitive damages not the same that 
fine imposed after conviction crime, since the successful plain- 
tiff and not the state entitled the money required paid 
the 


One could add that permit insurance company pay the 
punitive damages automobile cases, insofar purpose concerned, 
comes close being the same insuring against traffic fines. 

examining the cases the issue coverage under automobile 
liability policies for punitive damages, one impressed the small 
number which have reached the higher courts. Even more impressive 
the absence the public policy issue. The issue discussed the cases 
usually based the wording the insurance contract itself and this, 
the courts are fairly uniform holding that the contract does cover 
punitive 

The recent case General Casualty seems summarize 
pretty well the law the subject: 

policy the present cases obligated the appellants ‘to pay 
behalf the insured all sums which the insured shall become obligated 
pay reason the liability imposed upon him law (a) 


Restatement Torts, §908. 

American Fid. Cas. Co. Werfel, 231 Ala. 285, 164 So. 383 Employ- 
ers Ins. Co. Alabama Brock, 233 Ala. 551, 172 So. 671 (1937); U.S.F. Co. 
F.R.D. (Cal. 1943); Maryland Casualty Baker, 304 Ky. 296, 200 
757 (1947) General Cas. Co. Woodby; General Cas. Co. Walker, 238 
452 (C.A. 6th, 1956); Pennsylvania Threshermen Farmers’ Mutual Cas. Ins. Co. 
Thornton, 244 823 (C.A. 4th, 1957); Risjord Austin, Automobile Liability 
Insurance Cases, Chapter 16, (1960). 

note 


the opinion that the punitive damages awarded these cases are 
liabilities imposed law for damages within the meaning the 


policy.” 


and used the opening clause the 
auto liability policy are sufficiently broad give the courts whatever 
leeway they need interpret these terms whatever way they desire. 
would seem, therefore, that present the technical argument that puni- 
tive damages are not really damages would have little legal logical 
support. 
Mr. Duane Ertsgaard article The Insurance Law Journal 

says: 

stated, how can punitive damage award said ‘punish’ 

insured defendant when his insurer will partly wholly indemnify 

him? This writer has been unable find single reported case where 

this question has been satisfactorily answered 


The present writer had approximately the same result excepting the dictum 
one Federal case which substantiates Mr. Ertsgaard’s position, not the 
specific wording his question but more completely the public policy 
reasoning. 

the Ohio Casualty Welfare Finance the Court held that the 
auto policy covered punitive damages mainly the agency relationship: 
this situation where there was direct indirect volition upon the 
part the master the commission the act, public policy violated 
protecting him from the unauthorized and unnatural act his 
The public policy issue relating the purpose the punitive damages was 
not relevant since the party doing the act was not before the Court and not 
being punished.'* This could have been borrowed from the libel field where 
agency implied actual and the party doing the act not being punished 
but rather his employer publisher. Certainly public policy cannot 
violated insurance this situation and one cannot logically argue 
against the result, based the immediate facts, the Ohio Casualty case. 
The same would apply libel where insurance for punitive damages has 
long been recognized. Had there been agency relationship, however, and 
had the party performing overt act been before the court, the dictum 
the Ohio Casualty case points different result: 


public policy invoked thus expressed appellant its 
brief: “To allow one insure oneself against the punishment intended 
Liability Beyond Insurance Policy Limits, 425 Ins. Law Journ. 404 
1958). 
agency issue, see also New Amsterdam Cas. Co. Jones, 135 191 
C.A. 6th, 1943). 


verdict for punitive damages would defeat the purpose 
the law such case made and provided. enforce the contract sued 
this case and protect the appellee against punishment would 
the same permit defendant criminal case, after having 
been tried and convicted and sentenced confinement either 
jail penitentiary, substitute another his stead’. this pro- 
vision the policy must construed having the above effect, 
should held invalid. The policy general its terms, and its 
face imports protection from illegal acts. Appellant cites several 
cases supporting its position which are cases willful injury per- 
petrated the person protected the insurance there involved. 
the situation presented such cases obvious that grave question 
validity would arise, since might well said that would 
against public policy permit person protect himself advance 
against the consequences intentional wrongdoing injurious 
others. different situation present where the sole liability the 
insured arises out the relation master and 


Other cases least make pass the public policy argument. One 
these opinion the eminent Judge Cardozo Messersmith 
American Universal Indemnity Ins. Co. com- 
bination the construction the auto insurance contract and the public 
policy issue: 

award was primarily for the punishment Callahan for his 
wrongful acts and warning others. was wise com- 
pensation the injured party for bodily injuries actual loss 
occasioned the negligence Callahan. The insurance company 
did not participate this wrong, and was under contract in- 
demnify against such. this particular matter the policy indemnifies 
against damages for bodily injuries, and nothing addition con- 
tracted for, and there further liability. The injured will not 
allowed collect from non-participating party for wrong against 
the public. For the reasons above stated, the judgment should 
modified the deduction the $1,000 included exemplary 


would seem from the above that there least some support the 
cases contention that the automobile driver, guilty conduct 
outrageous justify punitive award, should not covered insur- 
ance for these punitive exemplary damages. would defeat the 
purpose the award and against public policy. One can’t help wonder- 


Messersmith American Fidelity Co., 232 N.Y. 161, 133 N.E. 432, A.L.R. 
876 (1921); Tedesco Maryland Cas. Co., 357 (Conn. 1941). 


ing why such simple argument has not been passed directly rather 
than through dictum and inference. This may stem from the general atti- 
tude the courts toward insurer plaintiff coverage issue case. 

the courts take the view expressed the Pennsylvania 
men Thornton case when they speak the insurer escaping 
they adopt the age-old phrase regarding ambiguity, then are lost, 
since with this approach, they need further than the interpretation 
the words the policy itself. Possibly the courts realize now, 
partially through their own dictates and partially through the legislature, 
that the auto insurance industry not small, cheap enterprise attempting 
escape its obligations. reality, the public desires coverage then any 
insurance can afforded the proper premium but, possibly looking 
the over-all picture, auto insurance coverage for all cases all situations may 
not the best interest. The courts this time might accept the premise 
that insurer can have well-meaning and unselfish motive raising 
coverage issue, even the point basing public policy highway 
safety. 

The term changing concept. Auto insurance 
reality means putting onto the broader shoulders the driving 


public the misfortune the individual driver. the courts the public 


want continue spread this risk include the driver whose acts are 
outrageous that jury punishes him? Possibly have available 
means providing the victim the auto accident with insured re- 
covery the form compensatory damages, plus the punishing the 
irresponsible defendant punitive damages; the latter not come out 
the deep pocket the public. Such might start our joining 
the large effort stop flagrant driving. The least that can said for 
would that step away from condoning and encouraging the 
irresponsible. 


allow the appellant’s argument would lead the illogical and indefensible 
result, contrary the purpose and spirit liability insurance policies, which are designed 
protect members the public, that the more extreme the recklessness the more likely 
the insurer would escape liability.’’ Supra, note 


Predicting Jury 


PHILIP HERMANN* 


HEN LAWYER claim executive finds that the 
jury’s verdict nowhere near his evaluation, should not feel that 

When offers and demands are carried verdicts the same cases, 
becomes apparent that claim evaluation still largely matter guess. 

Comparison figures are available for Ohio verdicts since October 
1959, and Pennsylvania and New York since April 1960. 

They show that Ohio, Pennsylvania and New York lawyers and 
the insurance companies involved did some wild guessing. 

For example, compare the figures the chart showing Demand-Offer- 
Verdict Ohio and Pennsylvania. 

March 1960 the demands Ohio totaled over four hundred 
thousand dollars, which was five hundred and fifty per cent the actual 
verdicts seventy-three thousand dollars. 

Offers the same cases were thirty thousand dollars, rounding off, 
which was approximately forty-one per cent the verdicts. 

These are rather typical, and remember, these are cumulative results. 
They don’t reflect one case but many. 

April 1960, also, for example, Pennsylvania, the demands 
the comparison group were ninety-four thousand dollars, which was 
forty-three per cent the actual verdicts two hundred and eighteen 
thousand. Offers were fifty-four thousand dollars, which was twenty-one 
per cent the verdicts. 

The following month probably result that experience. might 
add that both demands and offers went substantially. They only suc- 
ceeded being further apart than before. 

Considering the cumulative figures tend level out individual de- 
mands and offers, you can imagine that many were far from verdict 
size that one could say that any resemblance was purely coincidental. 

Specific instances illustration are too well known and probably 
painful many and not need any recital. 

This, then, leads the question: Can jury actions predicted? 
Dr. Julio Bartoni, Chairman the Department Statistics Western 
Reserve University, and Dr. Hans Seisel and Professor Harry Kelvin, 


Member Hermann, Rhoa Cummins, Cleveland, Ohio. Presentation made 
the Twentieth Annual Convention Philadelphia August 27, 1960. 


the University Chicago, who have studied juries for many years, 
answered the affirmative. 

They said that verdict expectancy can predicted with the same 
validity life expectancy now determined. 

test whether jury action can predicted, jury reporting staff 
was set up. Thousands comprehensive reports jury verdicts were 
gathered from coast coast. 

statistical staff processed and analyzed the verdicts. 

The big surprise was that, although juries given the same set facts 
may vary, and sometimes quite substantially, the main, however, they 
appear render verdicts which are remarkably consistent size with 
one another. 

fact, after looking over the record, the remark was made that, 
appear more consistent their verdicts than lawyers and 
insurance companies their guesses what the juries are going do.” 

Now specific, let examine the verdict injury type that 
each sees frequently, namely, whiplash type injury the neck, 
perhaps better described cervical strain. 

These verdicts were analyzed and grouped the size specials, 
and loss earnings, and the results are tabulated the accom- 
panying charts. 

the specials group twenty-four dollars hundred ninety-nine 
dollars, one-third the verdicts fell between five hundred and thousand 
dollars. 

Twenty per cent the verdicts came out the vicinity eight 
hundred and seventy-five dollars. 

the specials group two hundred four hundred ninety-nine 
dollars, one-third the verdicts came out between thousand and fifteen 
hundred dollars, again five hundred dollar spread, just the previous 
group. 

Again, twenty per cent the verdicts was the range twenty- 
two hundred dollars. 

the specials group five hundred nine hundred and ninety-nine 
dollars, one-third the verdicts were between eighteen hundred and fifty 
dollars and twenty-five hundred dollars, spread there six hundred 
and fifty dollars. 

Again, twenty per cent the verdicts was the range twenty- 
three hundred and fifty dollars. 

the specials group one thousand one thousand nine hundred 
and ninety-nine dollars, one-third the verdicts was between twenty- 
four hundred and fifty-six dollars and three thousand, again spread 
under six hundred dollars, and again, twenty per cent, fact over twenty 
per cent, were twenty-five hundred dollars. 

the specials group over two thousand—and remember, this 
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included specials high ten and fifteen thousand dollars—one-third 
the cases were between four and six thousand dollars, with twenty per 
cent being five thousand dollars. Again, that was spread two thou- 
sand dollars, but this takes quite bit territory. 

Averages all the verdicts each range were made, including the 
predictive range. Now the predictive range simply this: 

The University Chicago says that should take the upper twenty- 
five per cent numerically and reject the lower twenty-five per cent. That 
means that you then have fifty per cent your verdicts here. 

This the predictive range. 

The medium was calculated, and were modes. 

For those who are not familiar with statistical terms, medium the 
middle figure row figures arranged from low high. Mode the 
size that comes most often. 

was found that verdict average medium and mode bore close 
relationship each other. They increased the specials each group 
increased. 

Medium and mode turned out close each other that medium 
could declared with statistical safety the expected verdict size. 

was clear that verdicts followed definite patterns which would 
permit the scientific determination future jury verdicts based upon the 
past. 

The calculations the cervical strain injury showed the following 
being the verdict size: 

the first group twenty-four hundred and ninety-nine dol- 
lars, eight hundred and seventy-five dollars. 

the specials group two hundred four hundred and ninety-nine 
dollars, twelve hundred. 

the specials group five hundred nine hundred and ninety-nine 
dollars, twenty-three hundred and fifty dollars. 

the specials group one thousand one thousand nine hundred 
and ninety-nine dollars, twenty-five hundred dollars. 

And the specials group over two thousand, five thousand dollars. 

Now this group were broken up, the increase would very 
definite pattern going up, but slow pattern. other words, did not 
rise with the specials. 

the specials group twenty-four dollars hundred and ninety- 
nine dollars, the specials averaged hundred and ten. 

The jury’s award consisted thirteen per cent return specials, and 
the balance for injuries and pain and suffering. 

other words, they awarded approximately eight times the specials 
for the pain and suffering and injuries. 

However, the next group two hundred four hundred and 


ninety-nine dollars, return specials represented twenty-six per cent 
the verdict. 

the next group five hundred nine hundred and ninety-nine 
dollars, specials represented return thirty per cent the verdicts. 

And the specials group thousand one thousand nine hundred 
and ninety-nine dollars, specials represented return forty per cent. 

And the group specials two thousand and up, the return 
specials represented ninety per cent. 

Now again, when this was plotted, was noted that the specials 
increased the juries awarded less for pain, suffering and injury, until 
the specials got high that they not even return verdicts for all the 
specials involved. 

Comparable actual jury verdicts were compared with the predictions. 
They proved far more accurate than the demands and offers the 
same lawsuits. 

For example, five cervical strain cases were gathered and selected 
random. They revealed the following typical results: 

Demand, six thousand one hundred and fifty dollars; offer, nineteen 
fifty; verdict, fifteen hundred dollars. 

Using this chart, our prediction would twelve hundred dollars. 

Demand the next case was thirty-seven fifty; offer, thirty-five 
hundred; verdict, fifteen hundred. 

And again the chart the prediction would have showed that 
twelve hundred dollars. 

The third case demand two thousand, offer thirteen hundred 
and fifty dollars, verdict twelve-fifty. Prediction, twelve hundred. 

demand four thousand, offer seventeen fifty; verdict eight 
hundred dollars. Prediction, twelve hundred. 

Demand fifteen hundred, offer, seven-fifty; verdict was four hun- 
dred, and prediction eight seventy-five. 

Totaling those figures find the following: 

Demands total—and remember, these are not cases where the demand 
and offer are very far apart, total sixteen thousand 
eight hundred dollars, better than three times the fifty-four hundred 
and fifty dollar cumulative verdicts that actually were rendered. 

The offers total nine thousand three hundred dollars, almost twice 
the size the actual verdicts. 

Predictions total five thousand six hundred and seventy-five dollars— 
only two hundred and twenty-five dollars away from the actual jury 
verdicts. 

When you consider that many other elements into the makeup 
verdict—and planned study each those elements deter- 
mine the effect the verdict result—it would clearly indicate that the 
highly accurate scientific determination jury verdicts now available. 


OFFER- VERDICT 


MAR.1960 
#400,400 
PENNA. 
APR.1960 
$218 464 
DEMAND OFFER VERDICT DEMAND OFFER VERDICT 


JURY VERDICTS FOR 
CERVICAL STRAIN INJURIES 


LOWER 
25% 


SPECIALS GROUP 


JURY VERDICTS FOR 
CERVICAL STRAIN INJURIES 


AVERAGE (MEDIAN) VERDICT 


$24-199 $200-499 #500-999 #1000- $2000 
1999 Ui 


SPECIALS 


JURY VERDICTS FOR 
CERVICAL STRAIN INJURIES 


SPECIALS GROUP 


UPPER 
25% 
$2,500 
Range $1,000 
$500 
$658 
LOWER 
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JURY VERDICTS FOR JURY VERDICTS FOR 
CERVICAL STRAIN INJURIES CERVICAL STRAIN INJURIES 


LOWER 


LOWER 25% 


25% 


1999 SPECIALS GROUP 
+500-999 SPECIALS GROUP 


JURY VERDICTS FOR 
CERVICAL STRAIN INJURIES 


LOWER 
257 
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UPPER UPPER 
Predictive 
Range 
UPPER 
25% 
50% 
Predictive 
$4,000 Range 


Combating the Fraudulent 
Claims Menace 


MorGAN Woops* 


SURE that every one this audience 
familiar with the adverse claims conditions that exist many parts the 
United States today. defense lawyers, you are well aware the fact 
that there has been general increase the amount puffed-up, padded 
and fraudulent claims damage suits for personal injuries year after year. 
The impact this condition has been particularly felt the area auto- 
mobile liability insurance, where companies have been compelled suffer 
continuous financial losses. 

indeed strange paradox that these days scientific and 
technological marvels there exists this nation abundant evidence 
relaxation moral and ethical standards. This moral letdown has been 
accompanied smugness and apathy which can ill afford this 
crucial time our history. The moral decline notoriously illustrated 
things such payola scandals, cheating every walk life, fraudulent 
advertising, unethical practices supposedly dedicated professional public 
servants, and other seamy activities too numerous mention. 

The damage suit for personal injuries has become part this sordid 
picture. Unfortunately, certain segment the public, such suits have 
become national pastime. These people have the erroneous idea that 
insurance companies are rich gold mines ready tapped for some easy 
money. So, find many claims-conscious people, working collusion 
with certain lawyers and doctors, who forget about morals and fairness 
and try get much money they can from built-up injury claims. 

time that these people, most them honest their every-day 
dealings with other individuals, learn that attempting defraud in- 
surance companies, they are really cheating themselves. all know, for 
instance, that when you add more and more puffed-up and fraudulent 
claims the continuing increase traffic accidents, the continuing increase 
the number and amount unjustly high jury verdicts, the continuing 
increase the cost repairing both people and property following acci- 
dents, and the ever-present economic inflation, imperative that insurance 
companies seek and get increase rates for automobile liability insurance. 


Manager, Claims Bureau the Association Casualty and Surety Companies, New 
York City. Address before the Twentieth Annual Convention the Federation Insurance 
Counsel Philadelphia August 25, 1960. 
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Certainly, person who suffers damages automobile accident. 
through fault his own, should justly compensated for his honest 
losses. 

But too many cases facts are fabricated make out case liability 
and injuries exist they are fabricated too. The medical build 
cases probably the biggest single factor this woeful claims picture. 

The public must shown that per cent the cure for this evil 
rests its own shoulders and the shoulders its elected officials. Too often 
the past, however, public apathy and inaction have been wedded 
unholy alliance. Evil practices such ambulance chasing and accident- 
fixing have been allowed flourish. Only when these rackets reached point 
where they festered like boil and erupted, was the public and the ap- 
propriate agencies aroused something alleviate and correct the 
conditions. 

Today, there are some encouraging indications that the insurance 
business, others industry and the public are heading the right direc- 
tion combating the fraudulent claims menace. Much can achieved 
through the formula unity purpose and action. 

show that this can effective refer the program launched 
the insurance industry and business people Dade County, Florida, last 
year and the one which started right here the State 
Pennsylvania. both programs, the Association Casualty and Surety 
Companies, which represent, the American Mutual Insurance Alliance 
and the National Association Independent Insurers united all- 
industry investigation fraudulent claims, unethical practices lawyers 
and doctors, and generally all conditions adversely affecting casualty claims. 

That the investigation here Pennsylvania sponsored the State 
Chamber Commerce shows clearly that responsible businessmen the 
state are cognizant the fact that the claims situation and its effect 
rising rates not problem for the insurance industry alone but 
vital concern the general public. 

Such co-operation and unity has often been difficult come 
the past. The claims bureau the Association Casualty and Surety 
Companies has been investigating fraudulent claim practices for years 
and can attest the difficulties sometimes encountered arousing com- 
munities action. 

Back 1951, for instance, ambulance chasing racket with its 
attendant evils was running rampant Kansas City and were aware 
that had been doing for long time. But our efforts enlist the 
support the Bar and other agencies proved the public 
was jolted into awakening. That occurred when witness phony 
case was murdered and his body was found floating down the Missouri 
River. The crime set off chain reaction. special Grand Jury was 
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appointed investigate the conditions and the Missouri State Bar Asso- 
ciation then began probe determine any lawyers were engaging 
unethical practices. The Association’s claims bureau was requested 
assist the State Bar its investigation. 

result, within period four months, evidence against several 
lawyers was obtained. Six lawyers were disbarred and some prosecuted 
criminally. 

The Association was aware, too, 1954, that the ambulance chasing 
racket was running wild Dade County, Florida. found among the 
many shocking practices that plaintiff lawyers were invading hospitals 
solicit business, frequently from patients who were under opiates. Perjury 
was being suborned, surprise witnesses and phony witnesses were 
being introduced trials, claims and injuries were built and exag- 
gerated many doctors, and plaintiff attorneys were resorting the 
most horrendous tricks and ruses the representation clients’ interests. 

addition, the type trial was coming into vogue. 
This included more dramatic use demonstrative evidence, such 
colored photographs, skeletons, maps, etc. was apparent that some 
these plaintiff lawyers were investing large sums money and had big 
stakes the cases they were handling. And, ways and means had not 
been found counteract these practices. 

Attempts were made arouse the people who should interested 
such goings-on—business people and defense counsel, for instance—but 
the attempts were unsuccessful. 

Four years later, 1958, appalling and continuous increase 
highway traffic accidents and the still-rampant claims situation made 
necessary increase automobile liability rates and there was little hope 
that the problem would ever solved. The public, generally unaware 
how bad actual conditions were and mostly apathetic about demanding 
that something done about them, was content blame the insurance 
companies for the high rates and let that. But the facts were soon 
driven home and the citizens Dade County were jolted into action. 

The two big newspapers Miami made investigations their own. 
Some leads were furnished the insurance industry. This led the 
publication lengthy, factual series articles depicting and disclosing 
the shocking accident and claims picture Dade County. The articles 
showed that the factors causing increased rates were beyond the control 
the insurance industry; that fact, the public itself was blame and 
that phony claims from automobile accidents was big business Miami. 
The newspapers, their editorials, urged appropriate and forthright ac- 
tion all parties concerned and the insurance industry provided safety 
specialists, and claims and public relations experts assist the 
elected officials, specially appointed committees, professional and civic 


groups which reallied for united, vigorous and all-out attack the 
problem. 

statewide Citizens Advisory Committee Highway Safety was 
organized the Florida insurance commissioner. This committee was 
comprised approximately 150 top leaders representing all civic, fraternal 
and professional organizations. Its function was study the state’s 
priority needs and recommend the Legislative Council Committees 
any needed legislation help curb the rising trend rates. 

The insurance commissioner also appointed the Dade County Citizens 
Committee. This committee was interested not only the bad traffic 
accident experience, but also many alleged unethical practices the 
part several lawyers and doctors pressing claims which were deemed 
fraudulent. the recommendation the Dade County Citizens 
the three insurance associations were authorized establish 
investigation bureau Dade County investigate the general situation. 
This investigation office was established July, 1959. 

addition, committee called the Dade County Bar Association 
President’s and State’s Attorney’s Committee was formed. petition 
the Circuit Court some its members were appointed investiga- 
ting commission. Commission investigated scores complaints alleg- 
ing unethical conduct attorneys and reported that 1959 the number 
damage suits filed Dade County was reduced per cent. The 
Commission also secured passage legislation making solicitation 
personal injury lawsuits crime. 

Although still too early determine the ultimate result the 
1959 over-all campaign, there have been some other noticeable signs 
improvement. There was, for instance, decrease the number auto 
claim cases for personal injury the courts. And the Legislature passed 
into law the major portion recommended all-point traffic safety 
program. 

The newspapers, which early 1958—prior our intensive cam- 
paign—had been blasting insurance companies editorially for the rising 
rates automobile insurance, presented the factual story their readers 
1959. The Miami News, editorial headlined Sets In- 
surance had this say: 


there any hope that the rates will level off, even reduced, 
the public will have make possble. First and foremost, the 
accident rate must held down safer driving; secondly, motorists, 
lawyers, doctors and repairmen are going have quit looking 
upon the insurance companies fair game for easy dollar. Every 
excessive award, every phony claim and every padded medical 
repair bill takes money from the pockets the 
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The insurance committee the Pennsylvania Chamber Commerce 
released study traffic accident jury awards Pennsylvania counties 
comparable size covering the period 1953 1958. This survey 
revealed total $5,967,433 was paid out and that Washington County 
jury awards were the most liberal, accounting for per cent the grand 
total. According the survey there was tremendous variation the 
percentage litigated claims and the average verdicts among the coun- 
ties and the committee recommended that investigation made deter- 
mine the reasons for these differences and bring about corrective measures. 
The action the Chamber sponsoring the current probe evidence 
that the state’s foremost businessmen are aware that improper claim pro- 
cedures can reflected insurance costs. 

The insurance industry has set its claims bureau here Philadelphia 
and will look into possible cases fraud the filing and handling 
insurance claims everywhere the state. The investigating staff will 
cover all phases liability insurance and will not confined automobile 
cases. Evidence criminal nature that uncovered will turned over 
the appropriate district attorneys. 

The wheels have been set motion and Kenneth Hatch, chairman 
the Chamber’s insurance committee, has urged the co-operation the 
bar associations and medical societies. Mr. Hatch expressed the opinion 
that some unethical lawyers and minority their pro- 
involved the fraudlent claims picture. said that any 
evidence irregularities involving professional people will referred 
the appropriate professional body. can hoped that where ethical 
infractions are clearly disclosed, the bar associations and medical societies 
will strive set their own houses order. 

Another important factor bringing about necessary reforms the 
mobilization public opinion, and the insurance industry has set out 
just that. Past experience has shown that the battle against fraudulent 
and exaggerated claims can won when the problem attacked with 
unity purpose and action all concerned. Indeed, other areas the 
country will viewing with extreme interest what being done here 
Pennsylvania. This increases the importance the entire campaign because 
could serve example what can done with some coordination 
effort and purpose. 

There are other things that can done about the damage suit situa- 
tion, one which sure particular interest lawyers identified 
with the defense. Another defense counsel group, which member, 
has long been aware and concerned about the developments the negligence 
practice and has decided something about it—to strengthen the 
defense side the picture. 

has created agency called the Defense Research Institute. Its 
objectives broad, but short its most important function will 
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enhance the knowledge and improve the skills defense lawyers. Par- 
ticipation not limited member lawyers the group. All lawyers 
doing defense work will welcome its facilities. 

Complementing this activity defense counsel, the insurance industry 
represented our Association, the American Mutual Insurance Alliance 
and the National Association Independent Insurers, has established 
what called Joint Industry Facility. This Facility, located 
Chicago, will have five functions which are (1) the maintenance brief 
bank; (2) the maintenance information pertaining motion strategy: 
(3) index expert witnesses all fields specialization except med- 
ical; (4) library medical literature; and, (5) central information 
point concerning the establishment local defense organizations. 

think you will agree there has been need for such Institute and 
Facility for long time. 

The insurance industry demonstrating that understands the need 
for employing the theme, unity purpose and action. will cite two 
examples: 

One was the establishment last August the Insurance Institute 
Highway Safety. This organization, which vigorously endeavoring 
the accident toll our nation’s highways and streets, was jointly 
established the Association Casualty and Surety Companies, the 
American Mutual Insurance Alliance and the National Association 
Independent Insurers. Here see all-industry effort attack the 
immense traffic safety problem. 

have seen the importance public opinion getting things done 
which will alleviate the problems face. well-informed public, given 
the true facts, can depended upon for co-operation and understanding. 
Mobilizing such public opinion perhaps the most important job all, 
the base for action, speak. 

therefore encouraging note that the insurance industry 
now placing greater emphasis its public relations efforts. Last February, 
organization known the Insurance Information Institute officially 
began its operations nationwide scale. This new was estab- 
lished eight capital stock insurance associations and serves central 
source information for casualty, fire, surety and inland marine insurance. 
has its main headquarters New York City, but has established 
regional field offices through which implementing its public informa- 
tion program local levels. 

When put together all the aspects the situation before use, 
see that much can accomplished when all work together spirit 
cooperation and determination. becomes abundantly clear that 
applying the principle unity thought and action can make much 
headway combating and defeating such problems the fraudulent 
claims menace. 
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New Members 


The following new members were approved the Membership 
Committee and Board Governors the Twentieth Annual Convention 
Philadelphia last August: 


RUSSELL BLUMENTHAL FRED HOCHGRAEFE 
18th Floor W.O.W. Bldg. 2501 Stiles 
Omaha, Nebraska ‘ Oklahoma City 5, Oklahoma 
COLLINS BROOKS 
49 Barclay Ave. N.E. (P. O. Box 666) Syracuse 1, New York 


Grand Rapids 1, Michigan 


KENNETH MILLER 
WALTER CALDERWOOD 1233 Building 
501 Central Avenue ‘ Richmond 19, Virginia 


D Hampshire 
THOMAS MONTGOMERY, Q.C. 
360 St. James St. West, Room 1700 


WALTER M. COOK ae Montreal 1, Quebec, Canada 
51 7 First National Bank Building 
Mobile, Alabama PAUL Q. O'LEARY 
320-328 First National Bank Bldg. 
JAMES CRUM Virginia, Minnesota 
603 Broward National Bank Bldg. 
Fort Lauderdale, Florida KEITH C. REESE 
156 East Market Street, 9th Floor 
FRANK E. CRUMLEY A Indianapolis, Indiana 
1500 Sinclair Building 
Fort Worth Texas MILTON RUA 


Fortaleza St. 253 
San Juan, Puerto Rico 


CHARLES DESMARAIS 


227 Union Street WILLIAM SICHOL 
New Bedford, Massachusetts 101 Lafayette Avenue 


Suffern, New York 
TABB FISHER 
Dept. Claim Mgr. Fireman’s Fund Ins. Co. THOMAS C. SMITH, JR. 
175 W. Jackson Blvd. (Suite A-735) 201 Security Federal Savings Bldg. 
Chicago Oklahoma City Oklahoma 


WILLIAM GRANT WILLIAM SUHR 


360 St. James St. West, Room 1700 Export Insurance Company 
Montreal 1, Quebec, Canada 1201 Cotton Exchange Bldg. (P. O. Box 2538) 
Houston 1, Texas 


THEODORE HAINLINE WATKINS, JR. 


Professional Bldg. 210 American National 
a ank Bldg. 
Fort Lauderdale, Florida St. Joseph, Missouri 


JACK CHRISTOPHER WEBBER 


310 Beacon Building Marble Savings Bank Bld 
g- 
Tulsa, Oklahoma Rutland, Vermont 


LEE HINSLEA CHARLES YOUNG 
860 Union Commerce Bldg. Ruark, Young, Moore & Henderson 
Cleveland 14, Ohio Raleigh, North ‘Carolina 


The Summer Issue contained erroneous listing for our new member, Robert 
O’Brien Montreal. His correct name above, and his firm name and address are 
O’Brien, Home, Hall Nolan, Aldred Building, 507 Place D’Armes, Montreal 
Quebec, Canada. 


1960 Biographical 


cal Roster Changes 


The following additional changes and corrections the 1960 Bio- 
graphical Roster the Federation Insurance Counsel members are 
noted since its publication and the supplemental changes printed the 


summer issue. 


Please put this sheet with your 1960 Roster, cut and 


paste the changes the places indicated. 


(p. 
Barr, Forrest (change last lines 


1953; Mem. Ariz. (Ins. Comm.) Bar 
Asst. Dir., Dept. Ins. Ariz. 
718 Glenrosa; res. 944 
West Monterosa. 


10) 
Robinette, Ivan (change firm name and ad- 
dress 
Robinette Ladendorff, Suite 716, Bk. 
Douglas Bldg., Monroe St.; 


(change firm name to:) 
Jacobs, Miller Lederleitner. 


(add Mt. Vernon address:) 
Stumpp Mt. Vernon 
(add under Mt. Vernon) 


Horsley, (see Mattoon) 


(p. 41) 
Ficksman, Max (insert firm name and 
new 
Ficksman, Conley, Feld, Perlo Leone, 
160 State St. (9); 


Claud N., Caroll Coll., Helena, 
Mont.; Univ. LL.B. Chicago 
Kent Coll. Law. Phi 


(pp. 42 and 98) 
Delete Gerald Walsh, deceased 


(p. 4 
Mansheld, Walter (change firm name 


read:) 
Mansfield, DeWitt, Sulzbach Jenkins, 
1912 Guardian Bldg. 


(p. 43) 
Donald (change company posi- 
tion to:) 
Counsel, Citizens Mutual Auto 
ns. 


(p. 61) 
Werner, Victor (change court admissions 
read: 
Fed. Cir. East. and West. Dists. Wis., 
East. and South. Dists. N.Y.; 


(p. 62) 
Dempsey, James (change office addresses 


read: 
Offices, Northcourt Bldg., White Plains; 
Dempsey Bldg., Peekskill; 


67) 
Cheek, John (change office address to:) 
600 Local Federal 203 Park Ave.; 


(p. 69) 
Copelin, (change home address to:) 
2042 Latimer St. (3). 


home addresses to:) 
Suite 718, Stahlman Bldg. (3) res. 1051 
Lynwood 


Armonde, LL.B. Univ. Va.; Phi 


Alpha Adm. Va. bar 1929, 
Sup. Ct.; Treas. Dept.; Mem. 
Amer., Va. (Council; Joint Comm. 
Leg. and Law Reform), Charlottesville- 
Albemarle (Past Pres.) Bar Ass’ns.; 
Am. Coll. Trial Lawyers; Paxson, Mar- 
shall Smith, Court Square; res. Alta- 
mont Apts. 
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Henry (change firm, office and 


q 


f 


